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PEEFACE. 



Among the voluminous legal notes and papers left by Sir Samuel 
Romilly, are eight duodecimo volumes, entitled " Notes of Cases in 
Equity." These volumes consist of reports of cases, the number of 
which is above eight hundred ; some of the cases are reported very 
shortly, others at considerable length. In addition there are references 
to a ninth volume, which cannot now be found. Notwithstanding 
the title, one entire volume (the fourth), and parts of others, are 
composed of cases in the Courts of Common Law. The greater part 
of the Notes appear to have been made by Sir S. Romilly himself, 
and relate to cases decided between Michaelmas, 1779, and the end 
of the year 1794. Some cases are given ex relatione, and those in 
the third volume are of earlier date, and seem to be copies of or 
taken from other manuscripts. These Reports were liberally contri- 
buted by Sir S. Romilly, and many are to be found verbatim in 
different collections of Reports and other works — often without 
acknowledgment. In particular, nearly all the cases relating to 
tithes are so to be found in Gwillim's work on Tithes. 

In consequence of the length of time since the cases were 
decided, a large number have lost much of their interest, but 
many of them appeared to me to be likely to be useful to the 
Profession. Some of these I have accordingly selected, and I have 
ventured to add some comments of my own, on the general prin- 
ciples of law which they illustrate. The marginal notes are, in 
many cases, taken from the indexes of subject matter made by Sir S. 
Romilly. 



6, New Square, Lincoln's Inn, 
May, 1872. 
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FOLEY V. BURNELK 



[in DOM. PROC] 

\pth April, 1785.] 

4f Devise of real estate to A, for life, remainder to Trustees 
to p. c. r,, reTnainder to A!s first and other sons in 
tail TTude, remainder to B, for life, remainder to 
Trustees to p, c. r., remainder to B,'s first and other 
S071S in tale male, rem/iinder over, and then a bequest 
of plate and furniture in the house to be held and en- 
joyed by the several persons who should respectively and 
successively be entitled to the use and possession of the 
house in nature of heir looms, to be annexed and go 
along with the house for ever. A. had a son who died 
a few days after his birth The plate vested absolutely 
in A's son as tenant i/n tail, and from him was trans- 
mitted to A, his father, and inA's hands was liable to 
an execution at the suit of his creditors. 
For the state of the case, see (1 B. C. C, 274). 

JLhE plaintiffs appealed from the decree of the Lords 
Commissioners ; and after the case had been argued in 
the House of Lords {see the arguments, 4 TomL P. C, 319), 
Lord Chancellor Thurlow moved that the two following 
questions should be proposed to the judges : — 

1. Whether Edward Foley had such an interest in 
the plate and funaiture, mentioned in the will of 
Lord Foley, as rendered it liable in his hands to 
an execution at the suit of his creditors. 
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2 FOLEY V. BUBNELL. 

2. Whether the applicants had such an interest in 
the said plate and furniture as barred such exe- 
cution. 

These questions were accordingly proposed to the judges, 
who this day delivered their opinion. 

Heath, J. — By the words of this will it appears to me 
that the plate was devised to the son of Edward Foley, only 
upon contingency, and that it was never intended to vest 
in him till he should be in the actual receipt and enjoy- 
ment of the rents and profits of the house and lands. The 
plate and furniture are devised to be held and enjoyed by 
the several persons who from time to time shall respec- 
tively and successively be entitled to the use and possession 
of the houses, &c. The words use and possession have two 
senses, the one technical, and the other popular. If this 
be confirmed according to the popular sense, it is conclu- 
sive as to the lessor's intention. The infant son of Edward 
Foley never was in the use and possession of the house 
in succession after his father. It is objected that, accord- 
ing to this construction, the personal estate will be locked 
up longer than the real, because, when the son attained 
twenty-one, a recovery of the real estate might have been 
suflFered. I answer, that the diflferent words by which the 
personal and the real estate are devised, show a diflferent 
intention with respect to them in the testator. He knew 
that at some time the plate must vest absolutely in some 
person, and he was desirous to postpone that time as long 
as he could ; but the real estate might, by possibility, con- 
tinue for ever in that course which he had limited. If a 
recovery had been suflFered, the sepai-ation of the real and 
personal estate would not have proceeded from the eflfect 
of the devise, but from the collateral act of the parties. 
It is said that the testator intended to limit a perpetuity 
of his personal estate, and that that intention, being con- 
trary to law, could not take eflfect. I answer, it shall be 
eflfectuated as far as the law will permit, and that the 
absolute property shall not vest in any one, till a son of 
Edward Foley is in the actual possession and enjoyment 
of the estate. I am of opinion that the sheriiT could not 
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FOLEY U BURNELL. 

take the plate in execution, for, where a man has only a 
Utnited property in personal estate, it cannot he taken in 
execution at the suit of his creditors : Dalt SheriflF, 127. 

Eyre, B. — If this were only a devise of the plate to the 
successive pos^^essors of the house, without reference to the 
title under which they would come into possession of the 
houses, I should think that the absolute property would 
not vest till some person was actually in possession of the 
houses ; but this is not the case ; the testator meant to 
limit the same estate and interest in the furniture and 
plate as he had before limited in the house. The words 
have an obvious reference to the former limitation of the 
real estate, and should receive the same construction as if 
the limitation of the real estate had been in terms applied 
to the plate and furniture. It is true that the testator 
devises only the enjojrment of the plate ; but that furnishes 
no objection, because a devise of the enjoyment of per- 
sonalty for ever would give the absolute property ; and 
this is an enjoyment of the property for ever, though par- 
celled out in different limitations. I don't think the tes- 
tator used the words " use and possession,*' as applied to 
any pai*ticular time, or any other particular event. He. 
certainly meant that the bequest should take effect imme> 
diately ; for he meant that there should be an immediate 
possession of the house. The words taken with the con- 
text are suflSciently apt to describe the persons to take 
the plate to be the same as were to have the real estate ; 
and though a lawyer might know that these words would 
give a tenant in tail an absolute property in the plate 
before he came into the possession of the house, yet the 
testator probably was not aware of it. Supposing, then, 
that this devise is to be construed with reference to the 
limitations of the real estate, as no remainder can be 
limited of personal property after an estate tail, I think 
that this plate, upon the birth of the son of Edward Foley, 
became his property, subject to the preceding uses which 
had been limited of it. 

Tt has been argued that though the interest in the house 
vested in Edward Foley for life, with remainder to his son 

B 2 



FOLEY V, BURNELL. 

Id tail, yet that the interest in the plate rested in con- 
tingency, and could not vest till a son of Edward Foley 
came into possession of the house. This construction is 
quite arbitrary. Suppose Edward Foley had died without 
issue, and that Andrew Foley, who would then have been 
tenant for life, had had a son who had died a minor, then 
I think it would have been so clear that the absolute 
property must have vested in the son, and have been 
transmitted from him to Andrew Foley, according to the 
cases of Leveson v. Grosvenor and Pelham v. Gregory 
(1 Ed, 518 ; 3 Toml. P. C, 277 ; 5 B. P. C, 535), that 
it would not have borne an argument, and yet the limi- 
tation to Edward Foley is the same as that to Andrew 
Foley. If it be contended that though the use would 
vest, yet the property would be contingent until a son 
of Edward Foley came into possession, I answer that 
such a case might exist, undoubtedly, but that there is no 
ground to argue that this is that case. An event which was 
originally very probable, namely, that of a son living to 
twenty-one, and joining with his father in a recovery, shews 
the extravagance of putting this construction upon the 
act ; for in that case the plate would be made to vest upon 
the happening of an event which never could take place, 
namely, the son coming into possession. I am, therefore, 
of opinion that the plate vested in the son of Edward 
Foley absolutely, subject to the then subsisting uses. 
From what I have said, it may, perhaps, be expected that 
I shall conclude with an answer in the affirmative to the 
first question. But I am not of that opinion ; for though 
I think that the plate vested in the son, and was trans- 
mitted from him to the father, yet I think it was subject to 
the then subsisting uses. The property of A., in which B. 
has a use, is not subject to an execution from the debt of A 
The first limitation here which attaches upon the plate 
is the limitation of a term for 100 years, which term was 
created for the express purpose of separating the pos- 
session and perception of the rents and profits of the real 
estate from the freehold. The estate is in the trustees. 
If Edward Foley be permitted to occupy the house, his 
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occupation is, in consideration of law, the occupation of the 
termor ; he is only tenant at will to the termor ; if the 
termor be, in consideration of law, in possession of the 
house, he is likewise in possession of the plate and fur- 
niture. The testator intended both the mansion-house 
and the trees, which he particularly mentions, to remain 
in the trustees upon an honorary trust; not expressed, but 
sufficiently understood. To effectuate the testator's inten* 
tion, it is necessary that the right of possession in the 
house, and in the plate and furniture, should be in the 
termors, and that, subject to their right, Edward Foley 
should have the property in the plate. In Hyde v. Parratt^ 
1 P. W. 1, it was held that where personal property is 
given to A. for life, remainder to B., A. has only the use 
iu it. So in this case the use is in the termor, and that 
will protect the plate from the execution at the suit of 
Edward Foley's creditors. 

Upon the whole he said he was of opinion — 

1. That Edward Foley had not such an interest in 
the plate as rendered it liable to an execution by 
his creditors. 

2. That Andrew Foley (not both the appellants) had 
such an interest therein as barred such execution, not an 
interest in his own right, but in respect of the term which 
has been mentioned. 

Nares, J., said he should answer the first question in the 
negative aud the second in the affirmative. That the 
intention of the testator certainly was to alter the nature 
of this personal property, and to make it descendible to 
make it an heu- loom. Heir looms are well defined, Co. 
Litt. 18, b ; Fitz. Exor. 108 ; Bro. Descent. It has been 
said that they are disfavoured, but, on the contrary, they 
are in fact favoured by the law, Co. Litt. 185, b ; Trafford 
V. Trafford^ 3 Atk. 347. It is said that an estate tail 
was given to the son in the real estate, and that the same 
estate being given in the personal estate, he must have the 
absolute property in him; but there never was a rule 
which judges in the construction of wills have been more 
astute to find distinctions, and I might say evasions, to get 
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lid of than this in order to give effect to the maxim cujua 
est dare ejus eat diaponere. It is not the thing itself here 
which is devised, but only the uaufructuary possession ; 
the^w poaaeaaioniay but not the jus proprietatis: Welcdon 
V. EUciTigton, Plowd. 521 ; March, 106 ; Godolph. Orph. L^. 
407. The words here are as express as if the testator had 
said I mean that none of the children of Edward Foley 
shall have the use and occupation of the plate till they 
have the use and occupation of the estate. This property 
the son never could have disposed of until he had attained 
tlie age of fourteen. I think that the property in the 
plate vested in the executors. 

WiLLES, J. — ^The question is who is entitled to take under 
the description in this will of the several persons, who 
from time to time shall respectively and successively be 
entitled to the use and possession of his house. And it 
appeal's to me that no words in the language could express 
more plainly than these do the testator's intention, that no 
person should have the plate till he was tenant in tail in 
possession of the house, &c. If the son of Edward Foley 
had attained the age of twenty-one, still he could not have 
the possession of the house during his father's life, and the 
property in the plate could not vest in any person during 
the fathers life. There is no doubt that the testator 
might by law limit the plate to Edward Foley for life, 
remainder to such person as should be in the actual pos- 
session of the house, and that he seems to me clearly 
to have done. 

It is objected that the testator could not intend to lock 
up the plate longer than the real estate, which upon this 
construction of the will might in some event have 
happened. 

I answer that he intended to lock up both as long as he 
could, and his intention is restrained with respect to both 
estates only by the rule of law, which will not suffer a 
perpetuity. 

It is said that if Edward Foley had died leaving a son, 
who had survived him only a few days, the plate in that 
case, even according to that which I contend is the true 
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construction of this devise, would have vested absolutely 
in the son, and would have gone to his personal represen- 
tative. I admit that it would, because the son then would 
have been in the use and possession of the house. I 
admit too, that in that case the testator's intention would 
possibly have been frustrated ; but it does not follow, 
because that intention cannot be effectuated in all its 
parts, that it should not be effectuated as far as possible. 
To the questions which are put to us I answer : — 

1. That Edward Foley had not such an interest in the 
plate as rendered it liable to an execution at the suit of 
his creditor. 

2. That the appellant had such an interest therein as 
barred such execution. 

Gould, J. — I shall lay out of the case the property of the 
executor in the plate, because the assent of an executor to 
the interest of the first taker executes the devise i/n toto^ 
and here the first taker, Edward Foley, was suffered to 
have the possession of the plate. Upon the birth of Edward 
Foley's son, as he had an estate tail in the real estate, so 
had he by the rule of law the absolute property in the per- 
sonalty. The right of property vested in him at his birth, 
though the right of possession was postponed till after his 
fatber^s death. It is insisted that the person to take this 
plate must answer the description of the person who is in 
the use and possession of the house; but this does not 
appear to me to have been plainly the intention of the 
testator. He might have intended that ; he might too have 
intended to postpone vesting the property in the plate till 
the son should have attained twenty-one ; but if he had 
intended that, he should have expressed it ; the Court has 
no authority to insert such words as will give effect to such 
an intention, that would be to make a will for the testator. 
In Leveson v. Oroavenor and Trafford v. Trafford, indeed, 
something of that kind was done, but in those cases were 
the words, " to go like the real estate as far as the law will 
permit," which are not in this will. The best course to fol- 
low is to adhere to the rule of law when it is a rule well 
understood as this is. The doctrine of heir looms does not 
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affect this question; upon looking into the authorities cited 
by Ld. Co. 1 Inst 186, I find heir looms defined to be an 
option given to the heir when his father died, by the custom 
of some countries, to choose the best moveable goods which 
the father was possessed o£ Pelltam v. the Duke of New- 
castle {ante, p. 4) was like the present case. John Duke of 
Newcastle then decreed all his honours, manors, lands, tene- 
ments and hereditaments, and all his copyhold and leasehold 
estates to Thomas Pelham (afterwards Duke of Newcastle) 
for life, remainder to his first and other sons in tail male 
remainder to Henry Pelham for life, remainder to his first 
and other sons in tail male, remainder over with a proviso 
that if any person who should be entitled to the said 
manors, &c. by the limitations, should do any act whereby 
to prevent his copyhold and leasehold estates from going 
in the same manner as the freehold estates were intended 
to go, he should be deprived of all benefit under his will ; 
by the woixls *' intended to go " in that case there was as 
much room for a Court of Equity to make the limitations 
contended for as there is here, but the Court refused it. 
He answered the first question affirmatively, the second 
negatively. 

LoBD Chancellor Thurlow. — ^It is impossible after the 
various opinions which have been delivered to speak of 
this as a clear case, but the greatest part of the difficulty 
seems to have arisen from a supposition, that in the case 
of wills such a latitude of construction was permitted as 
even to supply a testators intention. The rule in con- 
struing wills is this, that the testator is not tied down to 
the technical sense of the words he uses, but if he shows a 
manifest intention, that shall prevail, though not techni- 
cally expressed; but the Court will not go further to 
supply an intention which is not in any way expressed. 
The Bill in this case is brought by Andrew Foley, who, if 
some of the opinions which have been given this day 
prevail, is as trustee the legal owner of this property. 
That title, however, he does not set up by his Bill, but 
only insists upon his title in remainder, and if it be true 
that the legal estate in this plate remains in the trustees 
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the plaintiff, instead of coming into equity, ought to have 
brought his action and to have obtained possession by law ; 
consequently, even according to that opinion, the dismissal 
of the Bill was right. The question to be considered is 
whether such an estate in the plate vested in Edward 
Foley as would make it liable to an execution at the suit 
of his creditors. The devise is anxiously expressed to be 
heir looms, and though it is improperly so called, for no 
testator can create heir looms, the meaning certainly was 
as explained by the will, that they should be annexed to 
the house to go down with it for ever. The words which 
have been so much relied on were not intended as a 
designatio personce, but only to express an intention by 
general words that the plate should vest in the same manuer 
as the house ; he certainly meant to give the same estate 
in the goods as in the house. It is not sufficient to conjec- 
ture what would have been the testator's intention if he had 
foreseen the event which has happened; if he had fore- 
seen that event he would probably have used plain words 
to express that intention, and nothing could have been 
easier. I own I was very much astonished to hear it said 
that the English language did not afford plainer words to 
express that intention, because it is obvious what words 
would have expressed this intention more plainly, and this 
will was drawn by a gentleman in the profession, one of 
the gentlemen who has argued the case. As to the legal 
estate in the plate being in the trustees, I don't conceive 
how any intention can be supposed in the testator to have 
given the trustees a term of one hundred years in these 
chattels, or if it were so, how that would alter the case ; 
for if A. be a trustee of chattels to him, his execu- 
tors and administrators, for the benefit of B., his executors 
and administrators, that would not protect the chattels 
from an execution at the suit of the creditors of B. 

His Lordship concluded with moving that the decree 
be affirmed, which was ordered accordingly. 
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The law relating to the con- 
struction and operation of those 
trusts by which personal property 
is directed to devolve in the same 
manner as settled real estates, can- 
not be considered even now as well 
settled, and the principles which 
seem settled have often become 
so only after calling forth very 
different opinions from judges 
equally entitled to a respectful 
consideration. What can be con- 
sidered as settled and what re- 
mains doubtful can only be ascer- 
tained after a consideration of a 
long series of cases, most of which 
will be found here collected. One 
of the first cases which established 
the effect of the word " heir looms" 
in making personal estate devolve 
along the same channels as realty is 
Oower V. GrosvcTior, Barnard. 54 ; 
5 Mad, 337, in which, after a 
devise of real estates to Thomas 
for life, with remainder to 
trustees, to preserve contingent 
remainders, with remainder to the 
first and other sons of Thomas suc- 
cessively, in tail male, with re- 
mainder to Richard for life, re- 
mainder over, the testator directed 
that " the books, jewels, plate, and 
furniture of my houses in A. B. 
and C, shall go as heir looms, so 
far as they can by law, to the heirs 
male of my family successively, as 
my real estate is hereby settled.*' 
It was held by Lord Hardvdcke, 
that under this bequest, Thomas, 
who died without having had any 
issue male, did not become abso- 
lutely entitled to the chattels. 



The principal question discussed 
was as to the validity of the be- 
quests to take effect in default of 
anyone becoming entitled to the 
realty as tenant in tail. 

Lord Hardwicke expressed an 
opinion that such bequests were 
good, although he admitted that a 
remainder limited to a person 
after what would be an estate tail 
vested in another would be void 
{Feame, Exec, Dev. Ch. L iv. p. 
401 ; Ch. IV. viii. p. 521). He, how- 
ever, considered it unnecessary to 
give any conclusive opinion bind- 
ing upon himself, as he considered 
the clause was not an express 
gift, but a directory clause to 
the executors. This ground for 
his decision cannot now be con- 
sidered law, as will be seen here- 
after. Lord Hardwicke also ex- 
pressed an opinion that, under the 
words in the will, trustees to pre- 
serve contingent remainders, and 
trustees to raise portions for 
younger children out of the real 
estate, would take no interest in 
the chattels : Foley v. Bumell, 
ante, p. 4. 

The same judge, in Bridgwater 
V. Egerton, 2 Ves. 121; 1 B. C. C. 
280, n., decided that, under a 
direction that books should be 
deemed and taken as heir looms, 
and should go to such person as 
should be entitled to the pos- 
session of the testator's capital 
mansion-house at Ashridge, by 
virtue of the limitation in his 
settlement, the absolute property 
in the books vested in a tenant 
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In tail, who became entitled in 
possession, but died under twenty- 
one. 

The bequest in Traford v. 
Trafford, 3 Atk. 347, was to such 
male person (when he should 
attain twenty-one) as should 
then be entitled to the trust in 
possession of the real estate there- 
inbefore devised. And the tes- 
tator directed that till such male 
person should attain twenty-one 
the said goods and chattels might, 
in the nature of heir looms, go 
with his real estate, and be used 
therewith, as far as the laws of 
this realm would permit. A te- 
nant in tail in possession, who 
had not attained twenty -one, 
claimed the chattels. It was con- 
tended against him that the be- 
quest ought not to have the large 
construction of making them go 
as heir looms, but that they should 
vest absolutely in the first taker, 
who should be entitled to the real 
estate, whether as tenant for life 
or in tail, under which construction 
the executors of a deceased tenant 
for life would be entitled. Lord 
Hardwicke, however, was of 
opinion that the explication oujg^ht 
to be that the chattels should go 
in the same way as he had 
directed in the case of Leveson 
V. Grosvenor (Gower v. Grosve- 
nor, Barn. 54), but that the w^ords 
were sufficient to prevent the ab- 
solute vesting of the chattels in the 
tenant in tail before he had attained 
twenty-one ; and he accordingly 
made a declaration that the 



tenant in tail would be entitled 
on attaining twenty-one to the 
chattels, and that in the mean- 
time he was entitled to their use. 

It is clear, as was pointed out 
by Lord Mdon, in Newcastle v. 
Lincoln, 12 Ves. 236, that the 
direction suspending the vesting 
till twenty-one, not being confined 
to sons of persons alive at the tes- 
tator's death, was too remote, being 
liable to the same objection as the 
power in Ware v. Polhill, 11 Ves. 
527 ; but the objection does not 
seem to have been noticed either 
in argument or by the Chancellor. 

In Foley v. Bumell, 1 B. C. C. 
274 ; 4 Toml. P. C. 319, sup. p 1, 
the house at Stoke was devised to 
trustees for a term of 101 years, 
remainder to Edward Foley for 
life, remainder to trustees to pre- 
serve contingent remainders, re- 
mainder to trustees for a term 
to raise a jointure, remainder to 
trustees for a term to raise por- 
tions for younger children, remain- 
der to Edward's first and other 
sons in tail, remainder to Andrew 
for life, remainder over. Other 
houses were devised to dififerent 
uses ; and household goods, plate> 
and other chattels at Stoke, and 
the other houses, were bequeathed 
"to be held and enjoyed by the 
several persons who from time to 
time should respectively and suc- 
cessively be entitled to the use 
and possession of the same houses 
respectively, as and in the nature 
of heir looms, to be annexed and 
go along with such houses respec- 



12 



FOLEY V. BURNELL. 



lively for ever." Edward Foley 
had a son bom who died in about 
fourteen days after his birth, in 
his father's life. It was held by 
Thurlow, C, and by the Lords 
Commissioner, that Edward thus 
became absolutely entitled to the 
chattels, and that the same were 
liable to be taken in execution by 
his creditors. 

This decision was afterwards 
affirmed in the House of Lords, 
the judgment being moved by 
Lord Thurlow, after having heard 
the opinions of six of the judges. 
Four points seem to have been 
determined by the case. First, 
that the words did not create exe- 
cutory trusts. Secondly, that the 
chattels were not limited in suc- 
cession to certain persons who 
should be in possession of or 
entitled to the houses settled, 
but that each person entitled to 
any estate in the houses took 
a corresponding interest in the 
chattels, the infant, who became 
tenant in tail of the houses, thus 
becoming absolutely entitled to the 
chattels. Thirdly, that the words 
"entitled to the use and posses- 
sion of the same houses" were not 
sufficient to create a condition 
precedent postponing the vesting 
of the interest in the chattels till 
the vesting in possession of the 
estate in the houses. And, lastly, 
that the different sets of trus- 
tees to whom terms were limited, 
either took no interest in the chat- 
tels, or not a sufficient one, to pro- 
tect them against the execution ' 



of Edward Foley's creditors. Th^ 
first particular estate devised was 
of a term of 101 years to trustees ; 
but it appears that the trusts of 
such term had been satisfied, aud 
that the term itself was merely 
attendant. £yre, B., in fact, con-' 
sidered that the trustees of this 
term had such an interest in the 
chattels as would protect them 
from Edward Foley's creditors. 
But Thnrlmv, C, was of the oppo- 
site opinion, and laid some stress 
on the circumstance that, as the 
trusts had been satisfied, the 
termors were merely trustees for 
the tenant for life, and the other 
persons entitled to the property. 
The trustees of the terms for se- 
curing a jointure, and for raising 
portions, do not seem to have been 
parties to the appeal. Their in- 
terests in the chattels, if any, were 
entirely disregarded. 

In Vaughan v. Burslem, 3 B. 
C. C. 100, the words " so far as the 
rules of law and equity will per- 
mit," had to be considered. The 
testator there, after devising his 
real estate to uses in strict settle- 
ment, directed that all his plate, 
household goods, furniture, glasses 
and china, which should be in his 
house at Hanbury Hall, should go 
as heir looms with his real estate, 
and be held and enjoyed by the 
pei'sonor persons that should for the 
time being by virtue of his will- be 
entitled to his said real estate, as 
far as the rules of law and equity 
would permit, and directed an in- 
ventory of the plate to go with the 
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estate. The dispute was, as in Foley 
V. Bumell, whether the chattels 
had vested absolutely in a tenant 
for tail in remainder of the realty, 
who died a few weeks after birth. 
Lord Thurlow held that the chat- 
tels did so vest, and that the words 
"as far as the rules of law and 
equity, &c.," had reference to the 
different nature of real and per- 
sonal estate, but were not suflBcient 
to be taken as a direction to keep 
the property unalienable as long 
as could possibly be, and stated 
that he knew of no instance where 
the conveyance had been carried 
to the utmost extent of what the 
law might do. 

In Fordyce v. Ford, 2 Ves. 
jun., 536, a testator, after devising 
real estate to two persons during 
their joint lives and the life of the 
survivor, with remainder to A, in 
tail male, with divers remainders 
over, directed that certain lease- 
holds should, after the deaths of 
the persons made tenants for life, 
be held by and belong to the 
several persons in succession who, 
by virtue of the devises therein- 
before contained, should be en- 
titled to the possession of the said 
freeholds, so far as the rules of law 
would permit ; and further directed 
that the furniture and effects about 
the mansion-house devised should 
from time to time, as far as the 
law would admit, go with the 
mansion-house in the nature of 
heir looms, and be held and en- 
joyed by the several persons in 
succession who, by virtue of the de- 



vises thereinbefore contained should 
for the time being be entitled to 
the possession and freehold of the 
said mansion-house. By a codicil 
the testator revoked the gifts in 
remainder after the death of the 
persons tenants for life, and the 
failure of issue male of A., and 
limited other estates in remainder, 
and directed that the leaseholds, 
furniture and effects which he had 
directed to be considered as heir 
looms should be possessed and en- 
joyed by the several persons who 
should for the time being be en- 
titled to the freeholds, as far as 
the rales of law would permit. 
In a suit for specific performance 
the Master of the Bolls decided 
that the persons made tenants for 
life, together with A., could make 
a good title to the leaseholds. 

The cases hitherto considered 
arose out of wills. But in New- 
castle V. Lincoln, 3 Ves. 387, on 
appeal nom. LiTicoln v. Newcastle, 
12 Ves. 218, the construction of 
very similar words in marriage 
articles had to be considered. The 
Duke of Newcastle and his eldest 
son, the Earl of Lincoln, on the mar- 
riage of the latter by indentures 
of lease and re-lease, dated the 
19th and 20th of May, 1775, con- 
veyed real estate on trusts, for suf- 
fering a recoveiy, the uses of which 
were declared to be for tHe duke 
for life, with remainder to trustees 
to preserve contingent remainder, 
with remainder to trustees for a 
term of years for raising portions 
for younger children, with remain- 
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der to the earl for life, with re- 
mainder to his first and other sons 
in tail male, vrith remainder to 
Lord Thomas, the duke's second 
son, for life, with remainder to his 
first and ether sons successively in 
tail male, with remainder over. 
And the duke thereby covenanted 
to assign certain leasehold pro- 
perty to certain trustees to hold 
to the said trustees, their execu- 
tors, administrators, and assigns, 
in trust for, and for the benefit of, 
such person and persons, and for 
such or the like estate and estates, 
and for such or the like ends, in- 
tents, and purposes, as are therein- 
before mentioned, of and concern- 
ing the castles, honoui-s, manors, 
messuages, lands, hereditaments, 
and premises, thereinbefore limited 
and appointed, and granted, so far 
as the law in the case would allow 
and permit, and until such trnns- 
fer, that the duke, his executors, 
administrators, and assigns, would 
allow and permit the rents and 
profits of the said leasehold pre- 
mises to be received by such per- 
son and persons, as should under 
the limitations declared concerning 
the real estates from time to time, 
be entitled to enjoy the same." 

The contest arose between the 
representatives of a son of the 
earl, who died under twenty-one, 
and without ever having been enti- 
tled in possession to the real estates, 
and two sons of Lord Thomas, 
who were at the time of filing the 
bill both infants, and the eldest of 
whom was the tenant in tail in 



possession. Loughborough, C, drew 
a distinction between trusts in wills 
and in marriage articles, and hold- 
ing the trusts declared of the 
leaseholds to be executory, decreed 
that they ought to be carried into 
execution, and the leaseholds set- 
tled on Henry Duke of Newcastle 
(the eldest son of Lord Thomas), 
and his executors, administrators, 
and assigns, with a limitation over 
in case he should die under 
twenty-one. In his judgment he 
stated that he laid no stress on 
the words "so far as the law 
would allow,*' but determined the 
question on the executory nature 
of the tmsts. It was argued that 
the trusts should be carried still 
farther than they were by his 
decree, but Lord Loughborough 
stated that although in a private 
Act of Parliament, a clause had 
been inserted allowing leaseholds 
to be purchased with the proceeds 
of real estates sold under a power, 
and to be enjoyed by the persons 
entitled to the freehold until some 
person should have acquired the 
fee simple ; yet he did not think 
that he could go so far. It is, in- 
deed, clear that such a clause in a 
deed or decree of the Court would 
be altogether void. The case was 
appealed to the House of Lords, 
who struck out the limitations to 
take effect in case Henry Duke 
of Newcastle should die under 
twenty- one, which had become 
unnecessary in consequence of his 
having attained that age, and 
with such alteration affirmed the 
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decree. Lord EMxyti was op- under the limitations thereinbe- 
posed to the affirmance. He de- fore contained, should for the time 
clared that there was no distinc- being be entitled to the rents and 
tion between trusts in marriage profits of the beforementioned 
articles and executory trusts in freehold and copyhold estates 
wills, and considered the decree (which had been devised to uses 
of Lord Loughborough opposed to in strict settlement), and the testa- 
the case of Vaughan v. Burslem, tor thereby empowered his trus- 
u. s., which again he considered tees, their executors, &c., "at any 
opposed to the earlier cases before time hereafter, with the consent 
Lord Mardwicke. The distinction and approbation of the person or 
is now well established that where persons who shall, as aforesaid, for 
there is a reference to a convey- the time being be entitled to the 
ance or settlement to be executed rents and profits of his said free- 
the trusts will be construed ac- hold and copyhold estates, signified 
cording to the case of Lincoln v. by writing under his or their hand 
NewcdstlCy but where there is an or hands and attested by two or 
immediate bequest upon trust for more credible witnesses, or in case 
certain persons, it must be read such person or persons shall be a 
according to the rules in Foley v. minor or minors, then at the dis- 
Bumell, and Vaughan v. Burs- cretion of his said trustees, to sell 
lem. This is the ground adopted and dispose of all his said lease- 
by Erskine, C, who in his judg- hold estates or any part thereof, 
ment, page 238, says : " If he (the and to invest the money in the 
settlor) will be his own conveyan- purchase of freehold or copyhold 
cer and create the estate, the messuages or hereditaments in 
Court has no jurisdiction to alter England," to be settled to the uses 
that estate so created by the party declared by the will, 
himself, but upon such a covenant Eldon, C, expressed his opinion 
as this the Court has jurisdiction that a tenant in tail who became 
under the authority of Gower v. entitled in possession, but died 
Oroavenor, and it is reasonable under twenty-one, became abso- 
that the intention shall be exe- lutely entitled to the leaseholds, 
cuted when the Court can see but oflFered to give a case if re- 
it." quested. He afterwards held the 
Ware v. FolhUl, 11 Ves. 257, power to be void for remoteness, 
was the case of a bequest of lease- " for it may travel through mino- 
holds to executors upon trust, after rities for two centmies ; and if 
payment of the reserved rents and it is bad to the extent in which it 
the fines for renewal, to pay the is given, you cannot model it to 
remainder of the rents and profits make it good." With respect to 
unto the person or persons who, the first point, there is nothing to 
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distinguish the bequest in this 
will from those in Foley v. Bur^ 
nell and Vmighan v. Burslem, 
except that the legal estate was 
vested in trustees. 

In this case, as pointed out by 
Lord St Leonards, in his Treatise 
on Powers, 8th ed. p. 847, the ef- 
fect of the power is to defeat 
the vested absolute interest of the 
infant in the leaseholds, and not as 
is the case with ordinary powers 
of sale in settlements of freeholds, 
to transfer the uses of the settle- 
ment from one property to 
another. Even in settlements of 
freeholds, such a power would be 
void, unless created in such a 
manner as to cease when any one 
obtained the fee simple in posses- 
sion of the property: WoUey v. 
Jenkins, 23 B. 56 ; Taite v. 
Swinsteady 26 B. 525 ; Lants- 
berry v. Collier, 2 K. & J. 
709 ; Trower v. Knightly, 6 Mad. 
134. 

In Carr v. Errol, 14 Ves. 478, 
which was decided after the ap- 
peal in Newcastle v. Lincoln 
had been heard, Sir William 
Orant, M. R, held that the inter- 
position of trustees to whom the 
property was bequeathed was not 
suflBcient to render the trusts 
executory, and accordingly held 
that, under a bequest of plate and 
furniture to trustees as heir looms 
upon trust, to permit the same to go 
with the mansion-house to such 
person or persons as should from 
time to time under the will be- 
come entitled to it, for so long a 



time as the rules of law and 
equity would permit, an infant 
who became tenant in tail in 
possession of the mansion was 
absolutely entitled to the chattels. 

In Biirrell v. Crutchley, 1 5 Ves. 
544, a direction in a will after a 
devise of lands in strict settlement 
that two-thirds of the portion (of 
any woman to whom a jointure 
might be appointed under the 
power contained in the will) 
should be settled "one-third upon 
the eldest son of the marriage, and 
one other third upon the younger 
children," was carried into efifect by 
giving the dividends for life to the 
husband who was tenant for life 
of the lands devised, and insert- 
ing a proviso that the interest of 
an eldest son who took an estate 
in tail male in the lands would 
be divested only by his death, 
without issue male under twenty- 
one. 

In Brounker v. Bagot, 1 Mer. 
217, leaseholds were bequeathed 
for such estate and estates, and in 
such manner and form as real 
estate had been given by the tes- 
tator s will, which was to G. T. B. 
for life, without impeachment of 
waste, remainder to trustees to 
preserve, remainder to the heirs 
of the body of G. T. B. Grant, 
M. R, held that G. T. B. was 
absolutely entitled to the lease- 
holds. He based his decision on 
the circumstance that the testator 
had declared his intention as to 
the personal estate only by refer- 
ring to the devise of realty ; but 
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it would seem that the same 
construction would be adopted if 
the bequest itself contained the 
words of limitation : 2 Jarm. 
Wills, 3rd ed. p. 535 ; Gongreve v. 
Douglas, 1 Beav. 59 ; Wright v. 
Pearson, Ambl. 358, 1 Ed. 119. 

In Thomason v. Moses, 5 Beav. 
77, a testator, passing over his 
heir, the son of his deceased 
eldest brother, gave lOOOZ. to the 
testator's father for life, and after 
his death to be continued to the 
testator's younger brother, and 
proceeded thus : " And after his 
death to be continued to my next 
nearest heir, and so on. This 
property is not meant to be dis- 
posed of by any of the family." 
Lord Langdale held that the ulti- 
mate limitation was void for un- 
certainty, as it was clear that the 
son of the eldest brother was not 
intended to receive any interest. 

In Maxikworth v. Hinxman, 2 
Ke. 658, the testator bequeathed 
his share and interest in a glass 
manufactory, the British Fishery, 
and the Grand Junction Canal to 
executors in trust to receive the 
interest, dividends, and profits, 
and pay the same to Sir G. A. 
during his life, and after his 
death to his eldest son, for the 
time being ; but in case he should 
die, leaving no son, then unto the 
person on whom the baronetcy 
should devolve, it being the tes- 
tator's will and desire that the said 
interest, dividends, profits, and 
produce should nevei be alienated 
from the title, but that each suc- 



ceeding baronet of the A. family 
should enjoy the said interest, &c., 
for the term of his natural life, 
with a direction that in case of the 
extinction of the baronetcy the 
funds should fall into the residue 
of his estate. Sir G. A died 
without issue. 

Langdale, M. R, considered that 
giving a life estate to each baronet 
would have the eflfect of defeating 
the general intention of the testa- 
tor, and that for the purpose of 
carrying the intention into eflfect, 
held, that Sir James A (on whom 
the baronetcy devolved on the 
death of Sir G. A.) took a quasi 
estate tail in the property, which 
being personal, was absolutely 
vested in him. The case mav be 
supported on the ground that the 
cy-prds doctrine is applicable to 
bequests of this nature. In Jar- 
man on Wills, 3rd ed. p. 281, it is, 
however, stated that this doctrine 
is not applicable to bequests either 
of personalty or of a mixed fund, 
in support of which propositioa 
two cases are cited ; the first is 
Routledge v. Barrel, 2 Ves. Jr. 
365, where an appointment being 
made to one for life, and after- 
wards the fund to go to his chil- 
dren, or, in default of children, 
to his executors, and such gift 
to the children being too remote, 
the Master of the EoUs refused to 
apply the cy-pris doctrine, so as to 
give the absolute interest to the 
father. The second case is 
Broughton v. James (1 Coll. 44 
on Ap. 1 H. L. C. 406), where 

c 
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Knight Bruce, V.-C, considered 
the doctrine had no application 
in the case under consideration, 
and expressed a doubt whether 
it ought to be brought in any 
case to bear upon a disposition of 
a mixed fund. 

It is perhaps doubtful how far 
the Master of the Rolls, in Mack- 
worth V. Hinoiyman, carried out 
the intention of the testator, or 
why, if the interest and profits 
had to be separated from the baro- 
netcy, the personal representatives 
of Sir James were to be prefeired 
to the testator's residuary legatees, 
to whom he had himself given the 
fund in case of the extinction of 
the baronetcy. In most cases where 
cy-pris is applied to gifts of real 
estate, the same persons take, and 
in the same order as those pointed 
out by the testator. They take, 
indeed, by descent, and subject to 
the power of any one to bar the 
estate tail and make the property 
absolutely his own. But this 
power was not originally incident 
to an estate tail, and is strongly 
opposed to the spirit of the Statute 
De Donis. It was introduced on 
account of the excessive inconve- 
niences attending an unbarrable 
entail, and was afterwards recog- 
nised, first by the Courts of law, 
and finally by the Legislature. All 
the reasons for allowing estates 
tail to be barred apply with 
equal strength to all dispositions 
in which the testator directs pro- 
perty to go to a number of persons 
in succession, and the application 



of the cy-pria doctrine, where a 
testator has given property to 
issue, or issue male successively as 
tenants for life, is only carrying 
out the intention of the testator, so 
far as it is compatible with the 
well-known principle that a tenant 
in tail cannot be prevented from 
barring the entail. In applying 
the doctrine to personal estate the 
result is in accordance neither with 
the general principles of law, nor 
with the expressed intentions of 
the testator. The same result was, 
however, arrived at in ToUcTnache 
V. Coventry y post. 

In Byng v. Strafford, 5 Beav. 558 ; 
10 CI. & Fin. 508, there was a be- 
quest of personal estate to the tes- 
tator's wife for her life, subject 
to legacies, and after her death to 
his sister for her life, and then 
to the eldest son of G. B., and 
after his death to the second, 
third, or any later sons, and then 
to the eldest and other sons suc- 
cessively of the Earl of B., but all 
these to be subject to legacies ; and 
the testator continued, "If the lega- 
cies and conditions of this my will, 
is not complied with exactly, then 
I leave all the advantages of it to 
the next person in succession, sub- 
ject to these legacies, and so on, 
unless they are discharged. Lang- 
dale, M. R., and on appeal the 
House of Lords held that, subject 
to the legacies and the life estates, 
the eldest son of G. B. took the 
absolute interest in the personal 
estate. 

In Deerhurst v. SL Albans, 5 
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Mad. 234 ; 8, G, Tollemache v. 
Covent^-y, % CI. & Fin. 611, 
Lord Vere bequeathed household 
goods, furniture, and plate, to trus- 
tees upon trust to permit his wife 
to have the use of the same during 
her life, and after her decease to 
permit his son (afterwards the 
second Lord Vere) to have the use 
of the same during his life, and 
after his decease in trust for such 
person as should from time to time 
be Lord Vere, it being the testa- 
tor's will and intention that the 
same goods, furniture, and plate, 
should, after the decease of his 
wife, from time to time go and be 
held and enjoyed with the title of 
the family, as far as the rules of 
the law and equity would permit. 
The testator died in 1781 ; the 
second Lord Vere in 1802 ; the 
third lord was the son of the 
second lord ; he was alive at the 
date of the will, and died in 1815. 
His son, the fourth lord Vere, was 
born a few months previously, and 
died in 1816. On a bill filed by the 
personal representatives of the 
fourth Lord Vere, a decree was 
made by the Vice-Chancellor, de- 
claring that they were absolutely 
entitled to the said goods, furniture, 
and plate. The representative of 
the third Lord Vere, the grandson 
of the testator, appealed from this 
decree; but neither the trustees 
nor any other person were parties 
to the appeal in the House of 
Lords. The House directed the 
decree of the Court below to be 
reversed. Lord Broughaim was 



then Chancellor; in moving the 
judgment he stated the question 
to be whether the third Lord Vere 
took an absolute interest, or only 
an estate for life, he being in esse 
at the date of the will and at the 
death of the testator, in which case 
his first unborn son would take an 
absolute interest. He then con- 
tinued (2 CI. & Fin. p. 622) : 

" The question therefore resolves 
itself into this, whether or not the 
testator has done that which the 
rules of law permit when he made 
a limitation (not to a series of per- 
sons in esse, and to the survivor of 
them, and to the first and other 
sons of that survivor), but a limita- 
tion to one person in esse by name 
as purchaser, with remainder to all 
persons who from time to time 
should successively become Lord 
Vere, as far as the rules of law and 
equity would permit ; from which 
last limitation this implication is 
sought to be raised, that the first 
unborn issue of the last person 
answering the description of Lord 
Vere, and in esse at the time of 
the will and the death of the tes- 
tator, should, according to the 
analogy of the rules of law, take 
an absolute interest, the prior 
taker only taking an estate for 
life." 

After giving various reasons for 
rejecting the claim of the fourth 
Lord, and coming to the conclusion 
that the judgment in the Court 
below could not be supported, he 
went on to say (2 CI. & Fin. p. 
633). 

c 2 
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"I do freely acknowledge that 
some of the arguments I have 
used, I mean particularly respect- 
ing the attainder and abeyance, 
would apply not merely to the 
case of Aubrey, the fourth Lord 
Vere, but in some degree to 
Aubrey, the third Lord Vere. I 
felt all along the possibility of such 
application, but beside its much 
more pointed application to the 
case at bar, I am bound by deci- 
sion and authority in the one case. 
I must run in the face of authority 
if I denied the third Lord Vere's 
right, but I have no decision nor 
any authority supporting the 
other." 

It would have been satisfactory 
if the Chancellor had referred more 
particularly to the cases by which 
he considered himself bound in 
allowing the claim of the third 
lord. If the full effect was to be 
given to the words, " so far as the 
rules of law and equity would per- 
mit," according to the principle 
sometimes contended for (see post), 
they would substantiate the claim 
of the fourth lord. The barony of 
Vere was limited to the heii*s male 
of the testator's body, and the 
claim of the third earl might, per 
haps, be upheld by construing the 
gift to the person who should be 
from time to time Lord Vere, as a 
gift to the testator s he^rs in tail 
male, but it is not easy to discover 
the real grounds of the decision. 
In Dungamion v. Smith 12 CI. 
.& Fin. 620, Tindal, C J., treated 
Tollemache v. Ccruentry as decid- 



ing the bequest, in trust for such 
person as should from time to time 
be Lord Vere, as void ; and OresweU, 
J. (p. 566), considered that the de- 
cision must be taken to be that the 
bequest was bad as to the fourth 
earl, but not that it was good 
as to the third. Lord Brougham 
(p. 632) appears then to have en- 
tertained great doubts as to the 
correctness of the decision in Tol- 
lemache V. Coventry, and still 
greater doubts as to the doctrine 
laid down in it It is true that the 
trustees of the will were not repre- 
sented on the appeal, and that the 
decree appealed from could not be 
sustained ; but it does not seem 
to have been competent for the 
House of Lords to reverse the 
decree, except on the application 
of the person properly entitled 
to the goods. But if the view 
taken by Tiifidal and Cresswdl 
of the case was correct, (and 
it is approved of by Lord St 
Leonards, in his work on the 
"Law of Property, as dealt with 
by the House of Lords," p. 335,) 
the personal representative of the 
third Lord Vere had no interest 
whatever in the property in dis- 
pute. 

In Ibbetson v. Ibbetson, 10 Sim. 
495 ; 5 M. & Cr. 26, there was a be- 
quest of chattels to trustees upon 
trust to permit them to be used 
by the person and persons who, for 
the time being, should be entitled 
to the possession of the testator s 
mansion-house under his marriage 
settlement or his will, until a tenant 
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in tail of the age of twenty-one years 
should be in possession of his man- 
sion-house^ and then the chattels 
were to belong to such tenant in 
taiL It was held by Cottenha/m, C, 
a€Brming the decision of the Vice- 
Chancellor (10 Sim. 495) that the 
gift to the tenant in tail of the 
age of twenty-one years who should 
be in possession was too remote. 
The tenant for life of the real 
estate was also residuary legatee, 
and it was thus unnecessary to 
decide what interest he took under 
the specific bequest, or indeed if he 
took any. 

Dungannon v. Smith, 12 CI. & 
Fin. 546, was the case of a be- 
quest of leaseholds to trustees in 
trust to permit A. and his assigns 
to take the profits of such lease- 
holds during his life, and after his 
decease to permit such person, who 
for the time being would take by 
descent as heir male of the body of 
A., to take the profits thereof until 
some such person should attain the 
age of twenty-one years, and then to 
convey the same unto such person 
so attaining the age of twenty-one 
years, his executors, administra- 
tors, and assigns ; but if no such 
person should live to attain the age 
of twenty-one years, then in trust 
to permit such person and persons 
successively who should take as 
heirs of the body of B. to receive 
the profits until one of them should 
attain twenty-one. 

This bequest was held void for 
remoteness, as it was possible that 
no heir of the body of A. might 



attain twenty-one for more than 
twenty-one years after the death 
of A., so that the estate, limited to 
the firat of such heirs who should 
attain that age, might not vest till 
after the period allowed for the 
vesting of executory bequests and 
devises, viz., lives in being at the 
death of the testator and a super- 
added term of twenty-one years. 
In fact, in that case, the heir of 
A.'s body was twenty-one at the 
death of A., and although it was 
admitted that the Court in deter- 
mining the vaUdity of the bequest 
must look at what might have 
occurred, and not merely at what 
actually had occurred, still it was 
attempted at the bar to sup- 
port the bequest so far as was 
necessary to the title of the person 
who was the heir of A.'s body at the 
time of his death, by connecting the 
gifts of the profits with the direc- 
tion to convey. It was argued that 
the person who should be heir of 
A.'s body at his death must be 
entitled to some interest; to the 
profits if under age, and to a con- 
veyance of the whole term if 
twenty-one, that the gift to him 
did not violate the rule against 
perpetuities, and was not to be set 
aside or invalidated because the 
gifts to subsequent heira happened 
to be too remote. Patteson, J., in 
delivering his opinion to the House 
of Lords, considered the question 
as one of construction, and that 
the words used were equivalent to 
a series of limitations, of which the 
first was to permit the person who 
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should be heir at the death of A. 
to take the profits until twenty-one, 
and then to convey to him, and 
that such first limitation was valid. 
Parke, B., came to the same con- 
clusion. He considered that al- 
though the gift of the profits and 
the direction to convey would both 
have been void if contained in 
separate instruments, yet being in 
the same instrument there was a 
bequest uncertain in amount to 
the person who should be heir at 
A/s death, and that as such person 
had attained twenty-one before A.'s 
death he was entitled to the estate. 
The other nine judges, however, 
who delivered opinions on the case, 
and the House of Lords following 
their opinion, held that the be- 
quest was altogether void, that 
the gift to the person who should 
be heir of A.'s body at his death 
was not separable from the rest of 
the gift, and the bequest could not 
consistently with the established 
rules of construction be translated 
into a series of limitations, such as 
was necessary to support the case 
of the first heir. 

The next case is that of Potts 
V. PottSy 3 Jo. & Lat. 353. It can- 
not be better stated than in the 
words of the judge, Sugden, C, 
who decided it. "The testator by 
his will gave certain real estates 
to his nephew, James David Potts, 
for life, with remainder to trustees 
to preserve, remainder to his first 
and other sons successively in tail 
male, with like remainders to his 
other nephews, John and Wil- 



liam and their sons, by apt words 
of limitation, with other remain- 
ders over, with the ultimate re- 
mainder to the daughters of a 
brother as tenants in common in 
fee. He then gave to trustees 
certain leasehold estates, and his in- 
terest in "Saunders's News Letter," 
in trust to permit James David 
and his assigns to receive the 
profits for his life, and from and 
after his decease to permit each 
and every of the several other 
persons to whom an estate for life 
in the real estates is thereinbefore 
limited successively, and as each 
of them shall become seised of 
the said real estates under the 
aforesaid limitations, to receive the 
profits for his and their life and 
lives respectively, and from and 
after the decease of the last of the 
said last-mentioned tenants for 
life as shall become seised in 
manner aforesaid, or if none of 
them shall become seised, then 
from and after the decease of the 
said James David Potts, upon 
trust to grant and convey the said 
terms for years and paper to such 
person or persons as shall then 
become seised of the said real or 
freehold estates under any of the 
limitations aforesaid, their execu- 
tors, administrators, and assigns. 
By a codicil, the testator made his 
nephew William his residuary 
legatee, James David having died. 
The plaintiff, the heir at law of his 
second son, claims the chattels and 
paper as being tenant in tail in 
possession of the real estate. 
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James, the eldest son of James 
David, who died before his father, 
made a disposition, under which 
another defendant claims, and he 
insists that the chattels, &c., vested 
in James (who was bom in the 
testator's lifetime) absolutely upon 
the death of the testator. William 
insists that whilst any tenant for 
life is in esse, and the real estates 
may Test in him in possession, 
there is an intestacy as to the 
chattels, &c., and that the inte- 
rest undisposed of falls into the 
residue." 

The Chancellor then disposed of 
the claim of William, the residu- 
ary legatee, stating that nothing 
but necessity could induce tbe 
Court to come to the conclusion 
contended for by him, which 
denied to a tenant in tail in 
possession of the real estate tbe 
right to the chattels, not for the 
purpose of giving them to any 
other declared object of the tes- 
tator's bounty, but simply in favour 
of a limited intestacy. He then 
discussed the claims of the plain- 
tiff and of the devisee of the eldest 
son of James David, and came to 
the conclusion that the former was 
entitled. He considered it clear 
that the framer of the will in- 
tended to exclude a son who died 
ia his father's lifetime, and only 
to give the chattels absolutely to 
the person who, after the death of 
a tenant for life, should first be- 
come entitled to an estate tail in 
the real estates in possession. He 
then continued (p. 372) : — 



" It was the intention to make 
but one single gift by the direc- 
tion to convey, which embarrassed 
the conveyancer, and led him, after 
an express separate trust of the 
chattels to James David for life, 
to introduce trusts for all the 
other tenants for life before the 
direction to convey. But they 
are only to take as each should 
become seised of the real estates 
under the limitations. The direc- 
tion to convey is in the alterna- 
tive, either after the death of the 
last tenant for life as shall become 
seised as aforesaid, or if none of 
them shall so become seised, then 
after the decease of James David 
to convey to such person as shall 
then become seised of tbe said 
estates. Now I cannot imply 
what is not expressed and clearly 
was not intended, that the con- 
veyance in the latt/or event, viz., 
the death of James David, means 
only in case his brothers should 
die in his lifetime. The true con- 
struction is that if James David's 
issue failed, John was to take for 
life, and so as to William, but that 
if at James David's death there 
was a person then seised of the 
estates (not being a tenant for 
life) the chattels should be as- 
signed to him absolutely. The 
provision, in like manner, would 
apply to the issue of either of the 
other brothers, but it would apply 
once only, and in this case the 
event has happened upon which 
the trust is to be exercised." 

The case was taken by appeal 
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to the House of Lords (1 H. L. C. 
671), who aflSrmed the decision, 
and acquiesced in the reasons given 
in the Court below. 

In Rowland v. Morgan, 6 
Hare, 463, the Earl of A. be- 
queathed to his son John, and 
to his heirs. Earls of A., plate, 
jewels, and other chattels, to be 
held as heir looms, except such 
things as the testator should spe- 
cifically bequeath by his will, and 
he directed that his executors 
should make an inventory of all 
such chattels and effects. By a 
codicil, the testator declared his 
will to be that certain other 
chattels should be taken and con- 
sidered to be heir looms, and he 
thereby gave and bequeathed 
them to his executors as heir 
looms in his family, and directed 
an inventory to be made by the 
executors. A devise of real estate 
in strict settlement was contained 
in the will, and the testator was 
also entitled as tenant in tail to 
lands settled by a statute of Philip 
and Mary. Wigram, V.-C, held 
that both sets of chattels vested 
absolutely in John, who succeeded 
his father as Earl of A., and in 
the possession of the entailed 
estates, and was the fii-st tenant 
for life of the devised estates. 
The Vice-Chancellor adverted to 
the diflficulty whether the heir 
looms were to be annexed to the 
title, to the parliamentary, or to 
the devised estates, but stated 
that he rested his judgment that 
nothing directory could fairly be 



found in the will or codicil, and 
that the testator had himself 
declared what interest he in- 
tended the legatees to take in 
the plate and chattels. He re- 
viewed many of the authorities, 
and came to the conclusion that 
Oower V. Oroaven^or was over- 
ruled by Foley v. Bumell, and 
that Trafford v. Trafford had 
gone too far. On appeal. Gotten- 
ham, C, aflSrmed the decree (2 
Ph. 764 ; 17 L. J. Ch. 78). He 
also considered Lord HardwicJce'a 
judgment as having been over- 
ruled in Foley v. Bumell. 

In Cox V. Sutton, 25 L. J. Ch. 
845; 2 Jurist, N. S. 733, a 
testatrix seised of the reversion 
of a house and mill after the 
death of A. directed it to be 
settled to the use of A. for life, 
with remainder to his first and 
other sons in tail, and she directed 
the trustees of her will to hold a 
sum of consols upon trust to pay 
and apply the dividends from time 
to time as should to them appear 
necessary in and about repairs of 
the said messuage and mill ; such 
payments, nevertheless, to be made 
at the request in writing of A., 
and, after his decease, of the per- 
son or persons who for the time 
being might be entitled in 
possession to the said messuage 
and mill, under the limitations 
thereinbefore directed, to the end 
that the said sum and the divi- 
dends thereof might be and be 
continued so long as the iiiles of 
law and equity would permit, as 
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a fund for keeping the said mes- 
suage and mill in repair for 
the benefit of the person or 
persons who might from time to 
time be so in possession thereof 
or entitled thereto as aforesaid. 

The sum was claimed both by 
A.'s second son, who was the first 
person who became tenant in tail 
in possession, and also by the re- 
presentatives of A.'8 eldest son, 
who had died during A.'s life. 
Wood, V.-C, decided in favour of 
the claim of the former. He 
considered the case to be between 
Foley V. Bumell and Potts v. 
Potts, but laid stress on the words 
" in possession," and the fact that 
as the devise was of a reversion, 
these words could not be got rid of 
as in Foley v. Bumell, He also 
considered the words "upon the 
request in writing" important. 

In Wainman v. Field, Kay, 
507, the testator, after devising 
freehold estate to the use of A. for 
Ufe, remainder to B. for life, remain- 
der over in tail male, bequeathed 
leaseholds to his executors, their 
executors, administrators, and as- 
signs, in trust, to permit the clear 
rents and profits to be taken and 
enjoyed by and for the use and 
benefit of such person or persons 
as should for the time being be 
entitled to the said freeholds, 
until the person so entitled for 
the time being should by good 
assurance become seised of the 
said freehold premises in fee- 
simple in possession, and imme- 
diately after that should happen. 



then in trust to assign the leasee 
holds unto such person who 
should become bo seised as afore* 
said, his, her, or their executors, 
administrators, or assigns. The 
leaseholds were claimed absolutely 
by B., on the authority of Mack- 
worth V. Hi/nxman, and ToUe- 
Tnache v. Coventry, and also 
(apparently) as tenant in tail 
in remainder under the will. 
Wood, V.-C, held that the case 
was governed by Dwngarmon v. 
Smith, and that as the freeholds 
might travel through a series of 
minorities, the direction to assign 
the leaseholds was too remote. 
He then considered the question 
whether the direction to pay the 
rents of the leaseholds to the per- 
sons for the time being entitled to 
the freeholds could be construed 
to mean a payment according to 
their respective interests — ^namely, 
to a tenant for life for his life, and 
to a tenant in tail, so as to give him 
the absolute interest, and consi- 
dered that view fallacious, the 
trust being to pay over the rents 
of the leaseholds, and not to 
assign them, to the person for the 
time being entitled to the free- 
holds. He accordingly directed 
that nothing passed by the 
bequest, except a gift of the 
leaseholds, to A. and B. for their 
respective lives. 

The case is an authority for 
the proposition that a bequest to 
trustees, in trust, to pay the 
rents, &c., to the persons entitled 
for the time being to the real 
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estate^ when coupled with a 
subsequent direction to convey, 
confers a succession of life inter- 
ests. If it is not so coupled. Ware 
V. Polhill and Foley v. Bumell 
seem to show that the estates in the 
personal will be analogous to those 
taken in the real property. 

In the case of Scarsdale v. Cur- 
zoUy 1 H. & M., 40, two clauses of 
the nature under consideration 
were contained in the same deed. 
After a settlement of a freehold 
mansion-house, and lands to uses 
in strict settlement, leaseholds 
were assigned in tinist for the per- 
son or persons who, for the time 
being, should by virtue of the 
limitations thereinbefore expressed 
and contained, be seised of or en- 
titled to the said freehold manors 
and other hereditaments therein- 
before settled, provided that the 
said leasehold premises thereby 
assigned should not, for the effect 
or purpose of transmission, vest 
absolutely in any child of any per- 
son thereby made tenant for life 
of the said freehold manors, &c., 
who should not attain the age of 
twenty-one years. By the same 
indenture the plate, pictures, and 
furniture about the mansion-house 
were assigned to trustees in trust 
for the person or persons who, for 
the time being, should, by virtue of 
the limitations therein expressed 
and contained, be seised of or 
entitled to the actual freehold of 
the said capital messuage or man- 
sion, so that the said pictures and 
furniture might, as far as the rules 



of law and the circumstances of 
the case would admit, accompany 
the said capital messuage, or man- 
sion-house, as heir looms, for the 
benefit of the person or persons 
who, for the time being, should, 
under the limitations thereinbefore 
expressed, be seised of or entitled 
to the said capital messuage or 
mansion-house; and it was declared 
that the said plate, pictures, and 
furniture should not, for the effect 
or purpose of transmission, vest 
absolutely in any child of any per- 
son thereby made tenant for life 
of the said capital messuage, or 
mansion-house, and other heredita- 
ments, who should not attain the 
age of twenty-one years; but, 
nevertheless that the child for the 
time being seised of or entitled to 
the actual freehold of the said 
capital messuage or mansion- 
house, should, during his, her, or 
their minority, or respective mi- 
norities, be usufructuary or en- 
titled for his, her, or their benefit 
to the said plate and furniture for 
the time being. 

The contest was between the 
executors of a tenant in tail, who 
had attained the age of twenty- 
one years, but died without issue, 
and without ever having come into 
the possession of the mansion- 
house and lands settled, and his 
brother, who also attained twenty- 
one, and was entitled as tenant in 
tail, in possession of the house and 
lands. Wood, V.-C, decided that 
the leaseholds vested absolutely in 
the elder brother, and passed to his 
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executors, but that the plate and 
heir looms vested in the younger 
brother, the tenant in tail in pos- 
session. Referring to the expres- 
sion in Potts V. Potts, of a code of 
laWjthe Vice-Chancellor stated that 
the points of law decided by it 
were : — 

"First. That an assignment or 
bequest of personalty, either im- 
mediate or by way of trust executed, 
to go according to the same limi- 
tations as real estate, vests it ab- 
solutely in the first tenant in tail 
of the realty immediately upon 
his birth, and this, whether the 
limitations of the personalty be 
expressed in eoctenso, or created by 
reference to the limitations of the 
realty, and that such reference 
may be effectually made, either by 
expressly saying that the chattels 
are to go on the same uses as the 
realty, or by declaring that they 
are to be treated as heir looms, 
this last expressicm being suflScient 
in itself to carry the property in 
the way I have stated. 

"Secondly. This point was estab- 
lished, that the addition of the 
words, ' so far as the rules of law 
or equity will permit,' and the cir- . 
cumstance that the legal interest 
is left in executors, will not prevail 
to alter the general rules, or make 
the trusts executory. This was 
settled in Vaughan v. Burslem,'' 

The third class of cases (the 
Vice-Chancellor stated) was, where 
the trusts were executory, and he 
referred particularly to Lincoln v. 
liewccbstle. 



" The fourth rule is that which 
was established by Foley v. Bur- 
neU, But the full extent of that 
authority is no more than this, 
that doubtful words tending to re- 
strict the interest in the chattels 
to those who come into the pos- 
session of the real estate, will not 
overrule the operation of the 
general canons of construction, or 
have the eflfect of suspending the 
interest until the time when pos- 
session of the realty is obtained. 
No case before Foley v. Burnell, 
turned upon this point as to pos- 
session." 

The Vice-Chancellor afterwards 
reviewed several of the principal 
cases, and pointed out the essential 
difference between Foley v. Burnell 
and Trafford v. Trafford, in the 
latter of which was an express 
direction that the property should 
not vest till twenty-one, or pos- 
session, and concluded with ex- 
amining the clauses of the settle- 
ment before him, and held that the 
gift of the leaseholds was governed 
by Vaughan v. Burslem, but that 
the words " actual freehold," must 
be read by the light of the other 
parts of the instrument as signify- 
ing the person who should be in 
possession, and were suflScient to 
overrule the force of the term 
heir looms. 

The words actual possession and 
enjoyment, in clauses of this 
nature, do not mean a physical 
perception of the rents or occupa- 
tion of the lands, but are satisfied 
by the vesting in possession in the 
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legatee of the actual right under 
the will to such perception or oc- 
cupation, although the right may 
have been destroyed by acts of 
third parties, or rendered incapable 
of exercise by the destruction of 
the lands themselves. This was 
decided by Eomilly, M. R, in 
^ogg V. Jones, 32 B. 45. In that 
case the testator gave the use of 
plate to A., for life, and after her 
death he gave the same in the 
nature of an heir loom to the per- 
son who, for the time being, should 
be in the actual possession and en- 
joyment of his freehold estates 
under the limitations of his will. 
A tenant in tail in remainder of the 
land executed a disentailing deed 
without the consent of the pro- 
tector, and died without coming 
into possession, having devised the 
lands to trustees. His son, who 
would have been tenant in tail in 
possession but for the deed, claimed 
the plate, and his claim was al- 
lowed by the Master of the Rolls, 
who considered the decision in 
Scarsdale v. Curzon to be favour- 
able to his contention. He thought 
that the Vice-Chancellor in that 
case did not intend to draw, or 
establish, any distinction between 
the right to the enjoyment of the 
estate under the limitation of the 
will, when united to the actual en- 
joyment of it, and the mere right 
to such enjoyment, when not 
coupled with the actual possession, 
where the failure of the actual 
possession was occasioned by rea- 
son of some foreign disturbing 



causes having destroyed the further 
operation of the limitations upon 
the land devised. (See as to the con- 
verse case in portions for younger 
children : Macaulay v. Jones, 2 
K. & J., 684 ; Johnson v. FovJd, 
Law Rep. 5 Eq. 268 ; Stankope v. 
Collingwood, Law Rep. 4 H. K 
43 ; and cases arising out of shift- 
ing clauses : Taylor v. Harewood, 
3 H. 372 ; 13L. J.Ch. 345 ; 3. Dav. 
Conv. 2nd ed. 1861, p. 293 et seq,) 
In Be Johnson's Trusts, Law 
Rep. 2 Eq. 716, the testator after a 
devise of real estate to H. for life, 
with remainder to his first son in tail 
male, remainder over, bequeathed 
the residue of his personal estate to 
his executors, upon trust, that they 
should invest it in consols, and 
pay the dividends and interest 
thereof " unto such person or per- 
sons, as for the time being shall, 
by virtue of this my will, be 
entitled to the rents and profits 
of my freehold hereditaments." 
Wood, V.-C, considered the case 
entirely within Foley v. Bumell, 
that the testator had not limited 
the personalty to the several 
takers in succession, but had di- 
rected the dividends and interest 
of the personalty to go as freely as 
the rents and profits of the real 
estate, and had thus given an 
absolute interest in the personalty 
to the owner of the first vested 
estate of inheritance in the land. 
He accordingly directed the funds 
to be transferred to H., and his 
eldest son, who had attained 
twenty-one. 
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In By Tig v. Byng^ 10 H. L. 0. 
171 ; 31 L. J. Ch. 470, a testatrix 
gave to her executora in trust for 
her niece, M. A. B., provided she 
took the name of C. and arms, 
and her children, all her Quendon 
Hall estates in Essex, with her 
(the testatrix's) mansion - house, 
furniture, and certain chattels and 
effects as heir looms with her es- 
tate. It was held that M. A. B. took 
an estate tail in the realty and the 
absolute property in the personalty. 

Boydell v. Oolightly, 14 Sim. 
327, establishes that when person- 
alty is directed to be held on trusts 
oorr^ponding as near as may be 
with uses and trusts of realty, and 
the will contains an ultimate 
limitation of the realty to the 
testator's right heirs, the person 
who at the testator's death is his 
heir, will, on the failure or determi- 
nation of the preceding gifts, be ab- 
solutely entitled to the personalty. 

In Gosling v. Oosling, 32 B. 58; 
1 D.J. & S. 1; 32 L. J. Ch 233; L. 
Rep. 1 H. L. 280, nom. Christie v. 
Oosling, a testator bequeathed a 
sum of money to trustees, upon 
trust, to purchase in fee simple a 
mansion-house and lands, to be con- 
veyed and assured to the use of the 
trustees, upon trusts for accumula- 
tion, until some person there men- 
tioned should accept the offer to suc- 
ceed the testator as a partner in a 
bank mentioned in the will, and 
after such event had happened, 
then to the use of the person so 
accepting for his life, with remain- 
der to his first and other sons suc- 



cessively in tail male. And the 
testator devised and bequeathed 
all his real and residuary personal 
estate upon trust as to some 
parts for sale and conversion, 
and to stand possessed of such in- 
vestments and personal estate and 
all such real estate, '' to such uses, 
upon such trusts, and for such es- 
tates and interests, and with, under 
and subject to such powers and 
provisions, as hereby are declared, 
concerning the lands and heredi- 
taments hereinbefore directed to 
be purchased, or as near thereto 
as the rules of law and equity wiU 
admit. Provided, nevertheless, and 
I hereby declare that the said ac- 
cumulations and personal estate 
shall not, nor shall any part 
thereof, vest absolutely in any 
tenant in tail, unless such person 
shall attain the age of twenty-one 
years." 

RomiUy, M. E., held that the 
bequest of personalty was (subject 
to the life interest of the person 
who accepted the offer mentioned 
in the will) too remote, being in 
effect a trust for the first tenant in 
tail who should attain twenty-one. 
He considered that the proviso 
postponing the vesting till twenty- 
one was an integral portion of the 
bequest, and could not be consi- 
dered as a superadded limitation 
or condition which might in itself 
be void, but yet not affect the 
validity of the original gift accord- 
ing to the principle of JEgerton v. 
Browrdow, 4 H. L. C. 1 ; 23 L. J. 
Ch. 348. Westbury, C, on the 
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contrary, when the case came be- 
fore him, held the proviso valid. 
He admitted that the trusts were 
not executory and that the trusts 
of the personal estate were not 
altered or extended by the words 
"as near thereto as the rules of 
law and equity will admit." He 
then considered the effect which 
the gift of the personalty would 
have, but for the proviso, reading 
it as a trust for the person accept- 
ing for life and after his decease 
for his first or only son, and in de- 
fault of such son, to the next per- 
son by the will made tenant for 
life of the house, for his life, 
and after his decease for his 
first or only son, and so on, and 
then continued : — " But when you 
add the proviso to the disposition 
of the personal estate, which is 
made by the words of reference, 
the effect is this that a new trust 
is created in the event of any ten- 
ant in tail taking the personal 
estate under the trusts I have 
described, and dying under the age 
of twenty-one years, for the next 
succeeding tenant in tail or tenant 
for life as the case may be, but it 
is plain that the proviso attaches 
only to tenants in tail, taking by 
purchase, for no tenant in tail by 
descent can take the personal 
estate imder the disposition that 
is made of it. The only object 
and effect of the proviso are to 
substitute the next tenant in tail 
or tenant for life, as the case may 
be, taking by purchase for the 
preceding tenant in tail also 



taking by purchase, in case such 
preceding tenant in tail dies 
under the age of twenty-one years. 
It is true that a contingency very 
material to be provided for is not 
included in this proviso. A ten- 
ant in tail, taking the real and per- 
sonal estate as a purchaser, may 
marry and have a son, and after- 
wards die before attaining the age 
of twenty-one years, leaving such 
son tenant in tail of the real es- 
tates. In such an event the pro- 
viso transfers the personal estate 
to the next purchaser in the series 
of limitation, and it becomes se- 
vered from the real estate, which 
descends to the son of the deceased 
tenant in tail. This event is not 
provided for by the will, but that 
circumstance does not authorize 
any different interpretation of the 
proviso." 

The case went to the House of 
Lords, who affirmed the decree of 
the Chancellor, with the dissent, 
however, of Lord St Leonards. 
Lord Chelmsford considered the 
clause ought to be read by taking 
the referential limitation by itself, 
and then gi-afting the proviso on 
it, the effect of which would be 
to give the personal estate to the 
tenant for life of the real estate, 
and afterwards to his first son, 
who being tenant in tail would 
take the whole interest in the per- 
sonalty, but that this was to be 
qualified by the proviso, that the 
personal estate was not to vest 
absolutely in any tenant in tail 
unless he should attain twenty- 
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one. Lord Cranworth observed 
that but for the proviso any son of 
R the first person who accepted 
would on his birth take the abso- 
lute interest in the personalty, and 
no issue of his would have had 
any interest whatever. He a<;- 
cordingly thought it a forced and 
unreasonable constniction to read 
the words " tenant in tail ** in the 
proviso as referring to any class of 
persons to whom nothing had been 
previously given. That the object 
was to restrict and narrow the 
class who, but for the proviso, 
would have taken absolutely, not 
to let in any class of persons who, 
if there had been, no proviso, 
would have taken nothing. 

These last observations of Lord 
Cranworth suggest what seems 
a difficulty in the construction 
adopted by the House of L)rds. 
They, and a great deal of the 
reasoning of Lords Weatbury and 
Chelmsford, apply with equal force 
to a younger son of the tenant for 
life, who might take the real es- 
tate as tenant in tail by purchase 
on the death of the eldest son 
under twenty-one and without 
issue. If we take the referential 
limitation by itself, and we write 
out the limitations as was partly 
done by Lord Weatbury, 1 D. J. & 
S. 5, we should have a gift to A. for 
life with a limitation over to his 
eldest or only son absolutely, and 
in default of any son of A. to B. 
for life, and after his death to B.'s 
eldest or only son absolutely, with 
similar limitations over, in favour 



of C. and D. and their eldest or 
only son. A younger son of A. 
could no more take any interest in 
the personalty than the issue of 
the eldest son, as on the birth of 
such eldest son, the property would 
vest absolutely in him, and no sub- 
sequent limitation could take 
eflfect, except by virtue of the pro- 
viso limiting his interest in case of 
his death under twenty-one. But if 
the proviso, postponing the ab- 
solute interest vesting in a ten- 
ant in tail until twenty -one, 
has only a narrowing effect, and 
lets in no one who would not 
otherwise have taken, the effect 
must be on the death of an eldest 
son of A. under twenty-one, to 
make the property go over to B. 
For if we read the referential 
limitation by itself, every gift after 
that to A.'s eldest son can be sup- 
ported only as an alternative gift 
to take effect in case A. has no 
eldest son. As a gift to take effect 
after the determination of the in- 
terest of the eldest son it must be 
void, as tending to a perpetuity. 
Thus, no younger son can take by 
the original gift, the existence of 
the eldest son being a condition 
precedent to that of the younger. 
Lord Weatbury, inhis judgment, 
observed that the testator's inten- 
tion to keep the personalty and 
land together would be defeated 
by the death of an eldest son of a 
tenant for life under twenty-one 
leaving issue, but in the case put 
a stiU more serious blow would be 
given to such intention. It ap- 
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pears, however, firom his judg- 
ment, that Lord Westhury con- 
sidered that in such a case the 
proviso would have the effect 
of vesting the personalty in the 
second son (absolutely on his 
attaining twenty-one). If, how- 
ever, the proviso i& to have the 
effect of introducing new objects 
to take the personalty, why should 
a tenant in tail by purchase be 
introduced rather than a tenant in 
tail by descent. A gift to the 
latter is clearly more agreeable to 
the intention of the testator, and 
though the result would be to 
make the proviso void for remote- 
ness, yet it is well established that 
that circumstance cannot alter 
the construction to be put upon 
the words of a testator. The 
question of the effect of such a 
proviso, where a tenant in tail by 
purchase dies under twenty-one 
without issue, but leaving a bro- 
ther, was not and could not have 
been decided in the case of Gos- 
ling V. OoaUng. 

Lord St Leonards was clearly 
of opinion that the proviso formed 
an integi'al part of the gift He 
commented on the judgment of 
the Chancellor, whom he repre- 
sented as holding that the proviso 
created a new trust which could 
only attach to tenants in tail by 
purchase, and then continued : — 
"For this no authority has been 
cited. It alters the words, it 
defeats the intention, and as it 
appears to me is in opposition to 
ithe whole cuiTent of authority." 



He considered the case governed 
by Dungannon v. Smith; that 
the first limitation in tail male 
clearly included sons and sons of 
sons, and therefore, coupled with 
the other directions in the will as 
to personalty, went beyond what 
the rules of law and equity permit 
By the will which had to be 
construed in the cases of Marshall 
V. HoUovxiy, 2 Swans. 432 ; and 
HoUoway v. Webber, L. Kep. 6 
Eq. 523, Thomas Holloway gave 
real and personal property to 
trustees upon trust, to convert 
when necessaiy his personal es- 
tate, and to invest the surplus 
after payment of debts and lega- 
cies, and also the rents and profits 
of the real, and the dividends and 
produce of the personal estate, by 
way of accumulation, during all 
such times as any person or per- 
sons beneficially interested in or 
entitled to his real and personal 
estates under the tnists, should be 
under the age of twenty-one years, 
and upon further trusts for the 
payment of certain legacies and 
subject thereto upon trust for 
the first or eldest son of C. for 
life, with remainder to his first 
and other sons in tail, remain- 
der upon similar trusts in fa- 
vour of the second and third 
sons of C, and the will contained 
this proviso : — " I declare it to be 
my will and meaning that such 
person or persons as shall, under 
this my will, be entitled to an 
estate tail in possession in my 
said real estate, shall not be abso- 
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lutely entitled to my leasehold 
and personal estates until he or 
she or they respectively shall at- 
tain the age of twenty^ne years, 
and that my said leasehold and 
personal estates shall absolutely 
belong only to such person or 
persons as shall first attain the 
age of twenty-one years and be- 
come entitled to an estate tail iu 
possession in my real estate, under 
the trusts aforesaid, and in the 
meantime the same leasehold and 
personal estates shall remain subject 
to the trusts hereinbefore declared 
thereof, notwithstanding anything 
hereinbefore contained to the con- 
trary." The three children of C. 
were living at the date of the will 
The suit of Marshall v. HoUoway 
was heai'd before Eldon, C, who 
held the trusts for accumulation 
too remote and wholly void. The 
eldest son of C. was H. F. K. H., 
who became entitled for his life, 
and had several sons, the eldest of 
whom, C. B. H., died under twenty- 
one, and the second son attained 
twenty-one, and claimed the per- 
sonalty, subject to his father's life 
interest. The case came on before 
Stuart, V.-C, who held that the 
case was governed by Christie v. 
Gosling, that the words in the 
proviso restricting the enjoyment 
of tenants in tail dying under 
twenty-one were not too remote ; 
and that the words " in possession " 
did not mean the actual possession 
of the rents and profits ; to esta- 
blish which proposition he referred 
to observations of Lord Eldon, 



which showed that he considered 
that such a construction should 
not be put on these words when 
they occurred in the clause direct- 
ing accumulation. The Vice-Chan- 
cellor accordingly made a declara- 
tion that the claimant having 
attained twenty-one, had an abso- 
lute and transmissible interest in 
the personal estate during the life 
of his fieither, though subject to his 
life estate. 

In Shelley v. Shelley, L. Rep. 6 
Eq. 541, a testatrix had bequeathed 
jewels to her nephew, J. S., to go 
and be held as heir looms by him 
and by his eldest son on his de- 
cease, and to go and descend to 
the eldest son of such eldest son, 
and so on to the eldest son of his 
descendants, as far as the rules of 
law and equity would permit And 
she requested her said nephew to 
do all in his power, by his will or 
otherwise, to give effect to her 
wish as to those things so directed 
to go as heir looms, as aforesaid. 
Wood, V.-C, held that there was 
a trust binding on J. S. and his 
pei*sonal representative, and that 
such trust was executory, and 
under it J. S. was entitled to the 
jewels for his life, his eldest son, 
E. S., who was bom in the testa- 
trix's life, for his life, and that 
upon his death the same were to 
be held in trust for the eldest 
son of the said E. S., if living at 
the decease of the said E. S., the 
same to become a vested interest 
in such son when he should attain 
the age of twenty-one years, but if 
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he should die in the lifetime of the 
said £. S.» or after him under the 
age of twenty-one years, leaving 
an eldest son, bom before the 
decease of K Su, then in trust for 
such last-mentioned eldest son, to 
be a vested interest when he should 
attain the age of twenty-one years, 
and in case the said jewels did not 
become absolutely vested in any 
person under the limitations afore- 
said, then subject to the life inte- 
rest of the said E. S., in trust for 
the said J. S. absolutely. The 
argument against the construction 
adopted by the Court was, that 
there was no intention shown that 
the first taker should take in any 
different manner from the second, 
third, or fourth taker. But the 
Vice-Chancellor relied on the re- 
quest to the nephew to do all in 
his power to give effect to her 
wish, and considered that the ob- 
jects of the gift were pointed out 
with extreme precision. 

In Harrington v. Harrington, 
L. Rep. 3 Ch. 564, the third Earl of 
H. gave and bequeathed to trustees 
plate, china, &c., in the two houses 
mentioned in the will, in trust for 
" the person and persons who for 
the time being shall under, or by 
virtue of, or under the limitations 
contained in, any settlement of my 
said mansion-house at Eivaston, 
and the estates in the said county 
of Derby, settled therewith, be in 
the actual possession of the same 
mansion-house and estates, to the 
end and intent that, all and sin- 
gular, such plate, &c., may be 



deemed and considered as heir 
looms, to go along and for ever be 
used and enjoyed with the same 
mansion-house and estates, so far 
as the rules of law or equity will 
permit, but so nevertheless as that 
the same chattels personal shall 
not, as to the effect or purpose of 
transmission, vest absolutely in 
any person who, under and by vir- 
tue of any settlement, shall or may 
become seised of or entitled to the 
said mansion-house and estates 
for an estate of inheritance, either 
in possession or reversion or other- 
wise, unless such person shall at- 
tain the age of twenty-one years, 
or, dying under that age, shall 
leave issue inheritable under the 
limitations in any settlement 
thereof." Under this bequest the 
plate and other chattels were 
claimed by the representatives of 
the sixth earl, who was the first 
tenant in tail who came into pos- 
session of the mansion-house under 
the limitations of the settlement, 
under which the property was 
held at the date of the will, but 
who died under twenty-one, and 
without i&sue ; and by the seventh 
earl, who was then tenant in tail 
in possession of the mansion- 
house, and had attained twenty- 
one. The seventh earl also be- 
came absolutely entitled to the 
residuary personal estate of the 
testator, which by the will was 
directed to be sold and the pro- 
ceeds laid out in land, to be con- 
veyed to the same uses as the house 
at Eivaston. The case was heard 
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originally before Malina, V.-C, 
who considered it undistinguiHh- 
able from Christie v. Oosling. It 
was then heard by Cairns, C, 
who considered that in the last- 
mentioned ca«e, according to Lord 
Westlmry's view, the bequest was 
to certain personcB designatoB, who 
as to the real estate were some of 
them tenants for life and some 
tenants in tail, and were to take 
the personal estate in succession, 
the tenants for life for their lives, 
the tenants in tail absolutely; and 
that the succession, when once the 
personalty came to a tenant in 
tail, was produced by the divesting 
clause, which terminating the es- 
tate of a tenant in tail dying under 
twenty-one, left the clause of be- 
quest to operate in favour of the 
next person named. In the case 
under consideration, however, Lord 
Caims considered the bequest was 
not to personcB designatcBy but to 
a class to be ascertained by future 
events, namely, by the fact of their 
coming by virtue of the limitations 
of the real estate into actual pos- 
session of it, and he therefore read 
the bequest of the chattels as en- 
uring to the fourth and fifth earls 
for life, to the sixth earl abso- 
lutely. Then came the words of 
negation qualifying the bequest, 
and providing that the chattels 
should not vest for transmission 
in a person taking an estate of 
inheritance and dying under 
twenty-one without issue, but 
that no words were to be found 
to convey over the chattels in 



that event. He accordingly held 
that they became subject to the 
trusts declared of the testator's 
residuary personal estate, and the 
decree of the Vice-Chancellor was 
varied by inserting a declaration 
to that effect 

The case was then taken to the 
House of Lords (L. Rep. 5 H. L. 
87). All the learned Lords who 
gave opinions on the case were ot 
opinion that the earl, the respon- 
dent, had become absolutely en- 
titled to the chattels in question, 
but gave very different reasons for 
arriving at that conclusion. The 
case can therefore, in fact, be 
taken as deciding little else than 
that the construction taken by the 
representatives of the sixth earl was 
erroneous. That construction was 
thus stated by Hatherley, C. . — 

"The construction of the will 
pressed on us by the appellant is 
this. She says that the limitation 
carries the chattels to the sixth 
earl, but that the proviso which 
is engrafted upon that limitation 
is a proviso in defeasance of the 
interest which is so vested in the 
sixth earl, and that defeating as 
it does, or affecting to defeat, the 
interest of him and of every suc- 
cessive owner, in the event of that 
owner dying under twenty-one 
years of age, this proviso aims at 
the effect of preventing any final 
disposition of the chattels until 
there shall be some tenant in tail 
in possession who shall attain the 
age of twenty-one yeai's. The 
appellant contends that that event 
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may not occur for centuries, by 
reasons of series of deaths under 
twenty-one of successive tenants 
in tail who may have married, 
and therefore may be in the posi- 
tion of leaving others as infants 
who would claim under the same 
bequest, and be subject to be 
divested in the same manner. 
The appellant consequently con- 
tends that, finding a provision 
which in itself is good to vest the 
estate, and a proviso to defeat it 
which is void from aiming at per- 
petuity, the proviso is of no eflfect 
and the estate cannot be divested." 
After referring to Christie v. Oos- 
ling, and stating that he did not 
consider that decision had any 
application to the case, he con- 
tinued : — " I apprehend, as Lord 
St Leonards said in Christie v. 
Gosling (where he differed from 
the rest of the noble and learned 
Lords, who decided that case as to 
the construction of the will gene- 
rally), that there could be no 
doubt whatever that the condition 
was annexed to the gift. It was 
not annexed by way of proviso 
cutting down the gift, but was an 
essential part of the gift itself, so 
that no person could claim the 
gift, except as a gift to him in the 
event of his being the person who 
ultimately could claim to hold the 
gift by fulfilling all the qualifica- 
tions to -which the gift itself was 
attached. I apprehend, therefore, 
that a person who took the estate 
and did not attain the ao^e of 
twenty-one had not fulfilled the 



conditions of the gift and cannot 
claim in any way to retain the 
gift, nor can any persons who 
derive their title through him 
make out any claim to that gift 
as being a gift absolutely vested 
in him, subject only to be defeated 
by the proviso. 

" I take it, therefore, that the 
claim of the appellant entirely 
fails, and the only question that 
remains is this, whether this pro- 
viso has the effect of carrying that 
estate on to those who come next 
in remainder, so exposing itself as 
it was contended by the appellant, 
to be rendered void as aiming at 
a pei*petuity, in which event the 
farther carrying on of the estate 
would be contrary to the rules of 
law, and there would be a simple 
intestacy ; or whether it does carry 
it on to the person next in re- 
mainder, subject to the controlling 
effect of those words which are 
also to be found in this will, that 
the property is to go as an heir 
loom with the estate so long as 
the rules of law or equity will 
permit." He then observed, that 
in either case the respondent, the 
seventh earl, had become entitled 
to the chattels, so that it was un- 
necessary to decide the question, 
and proposed that the decree 
should be varied by striking out 
the declaration as to the intestacy, 
and simply declaring that the then 
earl had become absolutely en- 
titled. This was assented to by the 
other Lords and done accordingly. 

Lord Westbury, in giving his 
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opinion, seems to have differed 
entirely from the reasons given 
by Lord Cairns, as Chancellor, 
and to have come to the conclu- 
sion that there was a transmission. 
He thought the words amounted to 
a declaration by implication of such 
trusts of the personalty as corre- 
sponded with the ownership of the 
real estate, and secured its being 
held and transmitted with the real 
estate up to the limit of time 
allowed by the law against per- 
petuities. The rule that the 
tiansmissibility ceased when the 
chattels vested in a tenant, in 
tail, though under age, was in the 
will in question met by the condi- 
tion that the heir looms should 
not vest, unless the tenant in tail 
attained twenty-one or left issue. 
He then went on : " The event of 
the death of the infant tenant 
in tail has happened within the 
period of time allowed by the rule 
against perpetuities, and therefore 
the direction that the heir looms 
shall accompany the settled estate 
remains pro tanto unexhausted 
and in full force, and this direction 
takes up the chattels as soon as 
they are divested of the ownership 
of the infant tenant in tail, and 
carries them on to the next tenant 
under the limitations of the settled 
estates. Thus, a clause of trans- 
mission is found in the original 
direction or gift. The heir looms 
are remitted to and fall back 
again under the direction to 
accompany the settled estates." 
He also came to the conclusion 



that the directing proviso or con- 
dition was not too remote, as, 
according to its construction, it 
operated only on the interest of a 
tenant in tail becoming entitled 
during the time that the heir 
looms were directed to go along 
with the settled estates — ^that is, 
during the period allowed by the 
rule against perpetuity. 

Lord Cairns, after noticing seve- 
ral of the earlier cases, and com- 
menting on and rejecting some of 
the arguments which were urged 
on behalf of the appellant, thought 
that she failed. If it had been 
necessary to decide under what 
title the respondent took, he stated 
he should probably have preferred 
the title declared by the decree 
as it then stood. 

The principal points settled by 
this series of decisions are — 

First, that a gift of personal 
property either directly or to 
trustees on trust {Carr v. Errol ; 
Ware v. PoUiill) to permit the 
same to go as heir looms (iJote;- 
land V. Morgan), or to or for the 
benefit of or to be held or en- 
joyed by persons entitled to set- 
tled real estates {Foley v, Bumell) 
cannot be construed as creating an 
executory trust. 

SecoTidly (Vaughan v. Burs- 
Urn), that the words "so far as 
the rules of law and equity will 
permit " will not make the trusts 
executory, nor can they be taken 
as a direction to keep the pro- 
perty inalienable as long as can 
possibly be. 
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Thirdly, that an executory 
trust is created in cases where 
a further assurance of the pro- 
perty is contemplated, as in the 
case of a mere covenant to assign 
(Newcastle v. Lmcolv), or a be- 
quest coupled with a request to 
the legatee to do all in his power 
to give effect to the words of the 
testator {Shelley v. Shelley). 

Fourthly, where chattels ai-e 
given by way of trusts executed 
to go as heir looms with settled 
real estate, or to be held and en- 
joyed by the persons entitled to 
such real estate, interests in the 
personalty are created analogous 
to the estates in the realty. 
Any person having a life estate in 
the realty will take a similar 
interest in the chattels, and the 
person taking the first estate tail 
in the realty, either in possession 
or remainder, and whether or no 
he may have attained twenty-one, 
will become absolutely entitled to 
the chattels, subject only to the 
interests of the previous life 
tenants (if any). But no trustees 
to preserve contingent remainders 
or to raise portions for younger 
children out of the realty will 
take any interest in the personalty 
(Oower V. Oroavenor; Foley v. 
Bumell). 

Fifthly. The chattels may by 
apt words be prevented from vest- 
ing in a tenant in tail before he 
attains his majority {Trafford v. 
Trafford) or comes into possession 
of the real estate {Potts v. Potta ; 
Cox V. Sutton), but words direct- 



ing the chattels to be held and 
enjoyed by the persons entitled to 
the use and possession of the real 
estate {Foley v. Bumell) are not 
sufficient A trust for the per- 
son seised of or entitled to the 
actual freehold, may be sufficient 
{ScaradcUe v. Curzon). How far 
such words will confer an interest 
on tenants in tail by purchase in 
remainder, who would otherwise 
never become entitled to the 
chattels, has been ah*eady dis- 
cussed : Cltriatie v. Ooaling ; Har- 
i-irngton v. Harrington; HoUoway 
V. Webber. 

Sixthly. By apt words succes- 
sive interests in chattels may 
be limited to persons who suc- 
cessively fill a particular character, 
such as the persons in the actual 
possession and enjoyment of a given 
estate, or the holders for the time 
being of a particular title, and 
this without making the interest 
in the chattels analogous to those 
in the lands or the dignity. But 
for this purpose the words must 
be dear and distinct {Wyth v. 
Blackman, 1 Vez. 1.96), and in 
framing the bequest great care 
must be taken not to offend 
against the i-ule against perpetui- 
ties. If the rule be infringed, 
the effect in cases like Tollemache 
V. Coventry and Machworth v. 
Hi/rvxfman is, according to the 
decisions in those cases, to make 
the chattels vest absolutely in the 
first person who answers the 
description or fills the character. 
But in most of such cases it would 



FOLEY U BURNELL. 



S9 



perhaps be held that the prin- 
ciple in Smith v. DuTiffaTi/non ap- 
plied, and that the bequests were 
altogether void. 

A direction to pay rents of 
leaseholds or permit chattels to 
be enjoyed by certain persons 
till a particular event happens, 
and on its occurrence to assign, 
is suflSciently clear to take the 
case out of the principle in Foley 
V. Bumell. In such a case, if 
the event indicated is too remote, 
the preceding gift of the rents of 
leaseholds or the enjoyment of 
chattels will also fail. But though 
the persons receiving the rents of 
the leaseholds or using the chattels 
do not take interests analogous 
to their estates in the realty, still 
it would seem that the limitation 
of the realty must be looked at in 
order to determine the validity of 
the bequest, which may be good 
as to persons taking a life estate 
in the realty, and void as to those 
taking an estate tail (^Wainman 
V. Field, Kay 507). 

Where personal property is 
bequeathed with the intent that 
it shall go along with real estate 
the trusts of the personal estate 
may in some cases continue, al- 
though the real estate devolves in 
a manner entirely different from the 
settlement or devolution referred 
to in the will. This is shown 
by the cases of Hogg v. Jones, 
ante, p. 27, and Barley v. Lang- 
worthy, 7 Bro. P. C. 177, where a 
testator devised real estate to his 
nephew for life, with remainder 



to his first and other sons in tail, 
remainder over, and declared 
that his (testator's) widow should 
have the rents and profits for her 
life. And the testator directed 
that leasehold property should be 
assigned to some person or persons 
in trust, that the same might go 
unto and always during the 
remainder of the said term be 
enjoyed by the owner or possessor 
of (a part of his estate called) 
Battens, and not to be separated 
therefrom as long as the term 
should last. And he gave his 
wife the rents and profits of his 
chattel estates for so many years 
as she should live, if the terms 
therein so long continued, and she 
should choose to reside at Battens. 
The testator afterwards suffered a 
common recovery of his real 
estates, comprised in the above 
devise, to himself in fee, and 
died without republishing his 
will. This had the effect of re- 
voking the devises, contained in 
his will, and establishing the 
claim of the heirs, but it was 
held by the House of Lords, 
reversing the decision of (7am* 
den, C. (Ambl. 653), that the 
bequest of the leasehold did not 
become consequentially revoked 
by the common recovery suffered 
of Battens, and that the wife 
was entitled to the benefit of the 
bequest, discharged from the con- 
dition of living at Battens, which 
the common recovery had put out 
of her power. It must, however, 
be observed that in this case there 
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was a distinct bequest to the wife estates under or by virtue of 

of the leaseholds for her life, in the limitations of his will. He 

addition to the general direction afterwards by a codicil devised the 

that they should be held and real estate to other persons, and 

enjoyed by the owner of Battens, declared that such limitations 

InEvansY, Uvana, 17 Sim, lOS, should take efiFect in precedence 

a testator, having devised real to the limitations in his will. It 

estates by his will, directed that was contended that the persons 

the pictures and other articles in entitled under the codicil took no 

his mansion-house should pass interest in the chattels, but this 

therewith, and be inherited and objection was overruled by the 

enjoyed by the several persons Vice-Chancellor of England, 
who should succeed to his real 
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In Chcmcery, Michaelmas. 
[24:th Nov. 1781.] 

Debt due on bond executed in contemplation of marrixige 
held not to be satisfied by a legacy of a greater a/mount 

IN 1743, previous to an intended marriage between ^- ^'h^^' 
James Mico^ and Sarah, afterwards his wife, the said 
James executed a bond to trustees for 600Z., with a condi- 
tion reciting the intended marriage, that Sarah was to 
bring with her a portion of 300!., and that James had, in 
consideration thereof, agreed to leave 300i. to his said in- 
tended wife in manner thereinafter mentioned. "Now 
the condition of this bond is such» that if the executors of 
the said James Mico, shall, within one month after his 
decease pay unto the said Sarah, this bond shall be void, 
otherwise," &c. On the same day a settlement was made, 
by which the husband conveyed a house to trustees to the 
use of himself for life, remainder to the use of his wife for 
life, remainder over ; which life estate to the wife together 
with the 300i. secured by bond was said to be in full 
satisfaction of any dower she might claim out of the lands 
of her husband, but this settlement seems not at all to 
affect the question in the cause. The marriage took efifect. 
In 1765, James, the husband, made his will, whereby after 
giving several specific legacies to his wife, he gives her the 
sum of 500!. to be paid her within six months after his 
decease, by his executors thereinafter named, he then gives 
several other pecuniary legacies payable within twelve 
months after his decease, and afterwards devises to his 
wife a small messuage in fee, and gives her the use of the 
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house in which he lived and of the furniture for her life, 
and then gives to his nephew, James Mico, the defendant, 
aU the rest, residue, and remainder of his estate and effects 
whatsoever, and appointed him executor. — 1773, James, the 
testator, died. Defendant proved the will, and afterwards 
paid 300Z. to Sarah, in part of her legacy, and took a 
receipt from her as such. Sarah died without having re- 
ceived any more of her legacy; the bill was brought by 
her personal representatives against the executor of the 
husband, for the sum secured by the bond and the residue 
of the legacy. The only question in the cause was, 
whether the 500Z. legacy was a satisfaction of the 300^. 
secured by bond, or an additional bounty of the husband. 

Mr. Maddocka and Mr. Kenyon for the plaintiffs argue 
that a legacy can never be taken to be a satisfaction of a 
debt, but where the testator declares such to be his inten- 
tion, or where there are circumstances from whence it. 
xnay be presumed that such was the intention of the testa- 
tor. That one strong circumstance of such intention would; 
be, where from the smallness of the estate, the creditor 
could not be satisfied both his debt and legacy, without; 
disappointing some other part of the will,, but that that 
was not the case here, for the estate was a very ample one,, 
sufficient to leave after payment of all debts, and legacies, 
a very considerable residue.. Another circumstance, from 
whence the Court had always presumed an intention 
in the testator of giving a satisfaction and not a legacy, 
was when the legacy, whether of the same or greater 
amount than the debt, was ejuiadeni, generis, equally cer- 
tain and equally beneficial to the creditor ; but the Court 
had never decreed a legacy to be a satisfaction of the d^bt, 
where any one of these circumstances had failed, as where: 
the legacy was of a different kind, from the debt (or) was 
given on a contingency, or to be paid upon a more distant 
day than the debt, 1 Eq. Ab. 206 ; that in the present case 
the legacy was payable in six months, consequently lesa 
beneficial than the debt, which was payable in one months, 
for though the legacy was 500L and the debt 300Z., the 
Court, would only consider it as if the legacy ha4 been 
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iOOL, the case being much 8ti*onger against a creditor, 
where his legacy is exactly of the same amount with his 
debt. That in this will the many other legacies given to 
the wife furnished a presumption that h^ meant to b^ 
bountiful to her and not rigidly just 

Mr. Solicitor' Oeneral and Mr. Scott argued for de^ 
fondant that even if this were strictly a debt, yet it 
might come under the rules laid down by the plaintiff's 
counsel, for holding a legacy to be a satisfaction of a debt, 
the legacy here though payable at a future day yet being 
equally and more beneficial than the debt, but that this 
was not the case of a debt strictly, but of a provision for i^ 
wife, in which case, and in that of portions for children, the 
Court leans against double provisions. Lord Hardwicke 
makes the distinction in Clarke v. Sewell, 3 Atk. 98, and 
says '* this Court, which always leans against incumbering 
estates twice over, wiU overlook the Uttle circumstaQces oi 
time as to the payment of the two sums to children, 
if it appears to be a double portion." Cited Blandy v. 
Widmfiore, 1 P. W. 324, where husband by settlement 
covenanted to leave his wife 620!., but died intestate, and 
the wife's share amounting to more than 620Z., it was 
deemed a satisfaction, so that that the wife should not 
come in first as a creditor for 6201. and then for a moiety 
of the surplus {Lee v. D'Aranda, 3 Atk. 419, & 1 Ves. X 
S. P.) : and said the present case was much stronger, for here 
the husband had not merely sufficient to go to the wife, 
but in the very terms of his covenant, had actually left heir 
the sum agreed on. For the conditiop, reciting that the 
husband had agreed to leave, and then stipulating thatt 
the executors shall pay, is exactly the same as if the con- 
dition had been that the husband should leave, and such 
a condition cannot be distinguished from a covenant, thai^ 
the objection of the plaintiffs, on account of the variety o€ 
time of payment, might be made to all the cases of legacies 
being a satisfaction of debts, for where a man gives a legacy 
without fixing a time of payment, it is not payable till a 
year after his death, and is the same as. if the testator bad 
given a legacy payable within a year, which is not equally. 
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beneficial to the creditor with his debt, which is payable 
immediately. 

The other cases cited for defendant were Nichols v. 
Judaon, 2 Atk. 300, and Mathews v. Mathews, 2 Ves. 636. 

Mr. MaddockSy in reply, said, That the cases of Blandy 
V. W id/more, and Zee v. D*Aranda, were very diflferent from 
this, the question there being of the performance of a 
covenant, whereas here it was a question of intention, 
<^here being a will, and not as in the other cases an intes- 
tacy ; he then relied on his former argument of the inten- 
tion of the testator, that the reason why the Court 
leaned against double portions to younger children, was 
because in those cases, the question was between the 
younger children and the family at large, the present case 
was very difiFerent. 

Lord Chancellob said, That had this been the case of 
a debt strictly, he was of opinion that according to the 
cases already adjudged, he could not decree it to be a 
satisfaction, the legacy being payable at a more distant 
day than the debt; he then mentioned the progress of this 
doctrine of satisfaction, that at first the court had gone 
upon the intention, but afterwards they took it as a strict 
rule of law that a legacy of the same, or greater amount, 
than a debt, was only a satisfaction, and mentioned as an 
instance of this, Cranmer's case, in i. Salk. 508, where the 
debt was contracted after making the will, and conse- 
quently could not be in contemplation of the testator, yet 
the Court held it a satisfaction ; the decree, indeed, was 
afterwards reversed, and from the time of that reversal, the 
stream of decisions have gone the way of restraining the 
presumption of such ideal intentions in the testator. He 
thought the distinction between a debt, strictly such, and 
a provision for a wife very material, and very strongly in- 
clined to decree the legacy to be a satisfaction of the debt, 
but deferred giving his opinion, that he might look into 
the cases. 

[December 7th, 1781.] 

Lord Chancellor Thurlow. — This has been argued 
three different ways. First, that the will was a direct and 
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literal performance of the agreement upon the marriage. 
Second^ that it was in the nature of a provision to be made 
for the wife after her husband's death, and consequently falls 
within the reason of the cases where a man is bound to 
provide for children, and at his death he does make a pro- 
vision of as great, or greater value, than he was bound to 
make. Thirdly, upon the general principles upon which 
cases have been deteimined in former times. I have 
looked into all the cases which were cited at the bar, and 
many more upon this subject, but considering the manner 
in which they are stated in the books, I cannot be certain 
that I am acquainted with the principles on which they 
were determined, the reasons on which they are said in 
the reports to have been decided being such as often clash 
and destroy one another. In Clarke v. SeweU, 3 Atk. 96, 
the ground upon which the different determinations have 
gone seems to be pretty well ascertained, and according 
to Lord Hardwicke's reasoning, here I should think if 
this was a debt, the legacy would not be a satisfaction. 

In the first cases which we meet in the books, the Court 
was pressed not only by a circumstance of the sums being 
the same, but likewise from other circumstances in the will, 
which showed the testator revolved the debt in his mind. 

But where the legacy was more than the debt, the 
Court could not at first deteimine it to be a satisfaction 
upon the reason of intention, which was what it then 
went on : for that would have been a circumstance which 
would have rendered it at least very doubtful whether the 
testator had the debt at all in his contemplation. 

By degiees, however, this doctrine of a satisfaction came 
to be extended to cases where the legacy was greater than 
the debt, and this doctrine was so often recognised, that 
the Court soon ceased to act upon the intention of the tes- 
tator, and it came to be considered as a presumption of law 
which barred the legatee from having both his legacy and 
debt; and this was carried to such a length, that in 
Cranmer*8 case, in Salk., a legacy was held to be a satisfac- 
faction of a debt, contracted after making the will. 
This determination was reversed by Lord Harcourt upon 
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appeal, and then the current of cases turned, and have ever 
since gone upon the intention of the testator, but still 
without being able to overturn the settled doctrine that a 
greater legacy should be a satisfaction ; the Court, how- 
ever, has anxiously seized on any, the slightest circumstance, 
which could show that the debt was out of the testator's 
contemplation, to construe the legacy not a satisfaction. 
If there were any the least variances it would be sufficient 
to take it out of the rule ; Cuthbert v. Peacock, i. Salk. 155 ; 
and, in another case, an annuity payable every three months 
was held not to be satisfied by the bequest of an annuity 
payable every six months. These cases shewed that the 
Court looked upon the presumption of a satisfaction, from 
the circumstance of the testator's giving the same, or a 
greater sum, to be the slightest, the very slightest of all, 
presumptions that a Court could go upon ; considering 
this, then, as a debt, the circumstance of variation would 
have been sufficient to have made it not a satisfaction, and 
in truth and in reason it would seem very extraordinary 
that the testator having the bond in his contemplation 
should have taken no notice of it. 

2. The case of portions have gone a great way. In most 
considerable families settlements are made and the family 
by that means provided for. A father, too, in making by 
will a provision for his children, was considered as execut- 
ing a duty he is under by nature, of providing for them 
according to the extent of his fortune ; he has been con- 
sidered as meaning to execute at the same time both his 
natural duty and the duty he had particularly contracted, 
but I have not yet met with a case which applies to a pro- 
vision for a wife. The argument which has weighed most 
upon my mind is that of performance, to which purpose 
have been cited the cases of Wilcocks v. WUcocka, and 
Blandy v. Wid/more. I cannot but lament that the occa- 
sion in those cases did not call for more explanation 
of the scope and extent of the principles upon which 
they were determined. [State Wilcocks v. WUcocks] ; 
it does not appear what would have been decreed if 
there had been other sons, and they had insisted upon 
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having tlie estate settled, or if the eldest son had died, 

leaving a daughter; in that case, v^ould the Court have 

taken the estate descended from the daughter, and settled 

it upon the second son according to the settlement The 

report says that the Court held the estate descended to be 

a satisfaction for the son's claim. [State Blcmdy v. Widr 

more,'] In that case, in both the books the widow's 

distributive share being suffered to go to her, is stated to 

have been a literal performance, and the reporters rely 

upon the circumstance of the distributive share vesting in 

her immediately, by which means there ytba no variation 

of time between the debt and legacy ; suppose the wife's 

distributive share had amounted to but 5001. instead of 

6202., would that have been accounted a part performance, 

or would the Court have held that she was entitled to 

her distributive share of the residue after satisfaction of 

her demand; if this was held strictly to be a perform- 

ance, the 5001. ought certainly to have been a peiformance 

pro ta/rUo. 

So, in the present case, if I determine this to be a literal 
performance, I must say that if the testator had left only 
1002., I should have held that to be a part performance; if 
the covenant had been that he would have left to her the 
value of 3002., I must have taken the house and specific 
effects into the account. 

But I cannot consider this as a case of performance. The 
recital of the bond is only a stating of the foregone 
agi'eement, and the bond is the execution of that agree* 
ment; the agreement is then already performed — ^it is 
formed by the husband's contracting a debt to be paid at a 
future but uncertain day. 

I consider this, therefore, only as the case of a debt, 
payable at a future time, and this brings it back to the 
first cases. 

Were it to be put to me as a juryman to say upon my 
oath whether the testator meant this as a satisfaction I 
should not know what to pronounce in point of fact ; I 
should be inclined to think the testator did not mean a 
satisfaction. 
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3. But then, it will be a question whether I am bound by 
any cases that have been determined, and for the sake of 
conformity of decisions, and out of deference to those who 
have sat here before me, to pronounce this to be a satisfac- 
tion, but the cases decided bind me to no such decision. 
The right to the legacy here does not accrue at the same 
time as the right to the debt, therefore it cannot be a direct 
satisfaction to be applied modo and forma, as he was 
bound in the agreement, but as a commutation substituted 
in the room of the debt 

Upon the best opinion, therefore, that I am able to give 
upon the subject I cannot hold this to be a satisfaction, 
but I am not ashamed to own that I have had great doubt 
in this case ; and for the sake of the parties, if they should 
choose to have it heard again here, or more properly else- 
where, I must confess that I have found the persons with 
whom I have talked upon this subject entertain very 
different opinions. 

Decreed payment of the bond, and of so much of the 
legacy as remained unpaid. 



It is a rule that if a debtor 
make his will, and give the 
creditor a legacy equal to or 
exceeding the amount of the 
debt, and say nothing about the 
debt, the legacy will be presumed 
to have been given in satisfac- 
tion of the debt. The rule has 
been frequently disapproved of 
by various judges, and has been 
limited in its application by a 
number of distinctions frequently 
very fine, and which have been 
in several cases introduced, or 
at least applied, merely with the 
object of getting rid of an in- 



convenient rule. It has thus been 
held not to apply to debts con- 
tracted after the date of the 
will : Cranmer's Case, ^ Salk. 
508 ; Cuthbert v. Peacock, 1 Salk. 
155 ; Thomas v. Bennet, 2 P. 
Wm. 341; Fowler v. Fowler, 3 P. 
Will. 353 ; Mascal v. Maacal, 1 
Ves. 323; Chichester v. Coventi^, 
L. Rep. 2 H. L. 71. 

Nor, according to most of the 
earlier cases, to debts due on an 
open account, or the amount of 
which was undetermined, at the 
date of the will {Raivlings v 
PoweU, 1 P. Will. 144). But in 
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Fowler v. Fowler, 3 P. Will. 353, 
a legacy was held to be a satisfac- 
tion of arrears of an annuity ac- 
crued before the date of the will, 
although further anears had sub- 
sequently accrued. The last of 
course were unsatisfied. In Ud- 
munds v. LowSy 3 K & J. 318, the 
legatee had given her father, the 
testator, certain sums before her 
marriage, part of which after her 
marriage he repaid from time to 
time as she applied to him. It 
was contended that this was an 
open account, and that a legacy 
was no satisfaction of the debt; 
but Wood, V.-C, held that there 
was no open account, and that the 
presumption in favour of satisfac- 
tion applied. No payment in this 
case was made after the date of 
the gift of the legacy. 

According to Chancey's Case, 1 
P. Wms. 408 ; Richardson v. 
Greese, 3 Atk. 64, a legacy is 
no satisfaction of money due for 
arrears of wages, whether they 
accrued before or after the date 
of the will ; but this doctrine was 
not approved of in Wallace v. 
Pomfret, 11 Ves. 542, where, 
however, it was held that the 
legacy was no satisfaction of the 
debt. The legacy must be of 
at least equal amount as the debt, 
otherwise there can be no satis- 
faction even in part (Atkinson v. 
Webbj 2 Vern. 478 ; and see 
Eastwood V. Vincke, 2 P. Will. 
613 ; Minuel v. Sarazine, Mos. 
295 ; Richardson v* Mphinstone, 
2 Ves. Jr. 463). Thus, an annuity 



bequeathed, subject to taxes, is no 
satisfaction of an annuity of equal 
amount, which ought to be paid 
free fr'om taxes. And a condition 
attached to a legacy, or any slight 
diflference in the mode of« enjoy- 
ment, will prevent the debt being 
satisfied. Thus a bond condi- 
tioned that the executors of the 
obligor should pay his natural 
son £5000 at twenty-one is not 
satisfied by a bequest of £15,000 
on trust to pay £200 till the 
son attained twenty-five, and then 
to pay him the principal, with 
gifts over, in case he died under 
twenty-five, or married between 
twenty-two and twenty-five (Peor- 
cock V. Falkener, 1 B. C. C. 295 ; 
and see Perry v. Perry, 2 Vemu 
505 ; 1 Eq. Ca. Ab. 204 ; Compton 
V. Sale, 2 P. Will. 553 ; Devese v. 
Pontet, 1 Cox, 188 ; Lamg v. 
LaTig, 8 Sim. 461 ; Tolson v. Col- 
lins, 4 Ves. 483). So, if the 
legacy be left to the separate use 
of a married woman, while the 
debt be due to her generally, or 
conversely, if the legacy be general, 
but the money secured by the 
debt be due to her for her separate 
use, the presumption in favour of 
satisfaction is rebutted, and this ap- 
. parently whether the woman be act- 
ually covert or not when the gift 
takes efifect {Bartlett v. Gfillard, 3 
Russ. 156 ; Fourdrin v. Oowdey, 3 
M. & K. 409 ; Rowev. Rowe, 2 De G. 
& Sm. 294 ; Edmiunds v. Lowe, 3 
K. & J. 318). From Edmunds v. 
Lowe it would seem that the pre- 
sumption may* even be rebutted by 
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the fact of the legacy being and the 
debt not being subject to the iivife's 
equity to a settlement. So, again, 
if a bill ,or negotiable instrument 
have been given for the debt, a 
legacy .will not be a satisfaction 
(Carr v. Eastdbrooke, 3 Ves. 561). 
A legacy on condition or subject 
to a contingency is no satisfaction 
of a debt {Talbot v. Shrewsbury^ 
Prec. Cha. 394 ; Spinka v. Bobma, 
2 Atk. 490 ; Compton v. Sale, 2 
P. WilL 553). Where, however, 
the condition became impossible 
to be performed through the act 
of the testator, it has been held 
that the legacy was a satisfaction 
of the debt {Matthews v. Mat- 
ihewSj 2 Ves. Sen. 635). The deci- 
sion seems, however, opposed to 
the principle laid down in Deacon 
V. Smith, 3 Atk. 323, and Pea- 
cock V. Falkener, 1 B. C. C. 295, 
that satisfaction depends on the 
intention of the testator at the 
time of making the will. 

SmaU differences in the natures 
of the thing given by the will 
and that which is due {Hasaell v. 
^atc;fcm«,4Drew.468; Ooodfellow 
V. Burchett, 2 Vem. 298 ; Barret v. 
Beckford, 1 Ves. 519; Eastwood v. 
Vvncke, 2 P. Will. 613 ; Garret v. 
^ver«,Mos. 364; Alleyny.Alleyn, 
2 Ves. 37 ; Bicha/rdson v. Elphin- 
stone, 2 Vea Jr. 463; Compton 
v. Sale, 2 P. Will. 341 ; Hales v. 
Barrel, 3 Beav. 324 ; 10 L. J. Ch. 
10 ; or even in the securities for the 
payment of the legacy and debt, 
Cuthbert v. Peacock, 1 Salk. 155 ; 
Atkinson v. Webb, 2 Vem. 478; 



Duffield V- Smith, 2 Vem. 258 ; 
Compton V. Sale ; Bartlett v. OUr- 
lard, 3 Buss. 149 ; Wood v. Wood, 
7 B. 173 ; Smith v. Lyne, 2 Y. & 
C. C. C. 345 ; Stocken v. Stocken, 
4 Sim. 152; Clarke v. Sewdl, 3 
Atk. 96 ; Carr v. Eadahrooke, 3 
Ves. 561), or in the times ap- 
pointed for payment {PuUen v. 
Creasy, 3 Anstr. 831 ; BeUasis 
V. Uthwaite, 1 Atk. 426; Clarke 
V. Sewell, 3 Atk. 96), unless the 
legacy is dii*ected to be paid before 
the time appointed for payment 
of the debt {Wathen v. Smith, 
4 Mad. 325), prevent satisfactioa 
On the other hand, a legacy has 
been held to be a satisfaction of a 
bond debt {Gaynon v. Wood, 1 
Dick. 331), and in Graham v. 
Graham, 1 Ves. Sr. 262, an 
annuity of lOL charged by will on 
real and personal estate was held 
a satisfaction of an annuity of 6L 
secured by bond. 

A direction to pay debts and 
legacies, or a charge of debts and 
legacies on a particular fund, has 
in many cases been held sufficient 
to rebut the presumption {Fields 
y.Mostyn, 2 Dick. 543, cited 3 Anstr. 
831 ; Chancey's Case, 1 P. Will. 
408 ; Bichardson v. Greese, 3 Atk. 
65 ; Wood v. Wood, 7 Beav. 183 ; 
Hassell v. Hawkins, 4 Drew. 468 ; 
Jefferies v. Michell, 20 B. 15 ; 
Pinchin v. Sims, 30 B. 119) ; 
but such a direction was disre- 
garded in Wathen v. Smiih, I, c, 
and Bensusan v. Neherfvias, 4 De 
G. & Sim. 381. In Bowe v. Bowe, 
2 De G. & S. 294, a simple di- 



HATNES V. MICO. 



51 



rection to pay debts was relied 
on in order to rebut • the pre- 
sumption ; but in Edmunds v. 
Lowe, 3 K. & J. 318, Wood, V.-C, 
considered such a direction in- 
sufficient, Rowe V. Howe is, 
however, supported by several 
decisions of Landcde, M. R., and 
Romilly, M. R. {Hales v. Barrel, 
3 Beav. 324, 10 L. J. Ch. 10; 
GoU v. WiUard, 25 B. 568; 
Glover v. Hartop, 34 B. 74; 
Paget v. Orenfell, L. Rep. 6 Eq. 
7; and see Dawson v. Da/wson, 
L. Rep. 4 Eq. 504, 514). A bequest 
of the residue will not in general 
act as a satisfaction of the debt 
(Devese v. Pontet, 1 Cox, 188 ; 
Forsyth v. Ora/nt, 1 Ves. Jr. 298 ; 
3 B. C. C. 242; lAngxien v. 
Souvey, Prec. Ch. 400 ; Barrett 
V. Beckford, 1 Ves. Sen. 519; 
Alleyn v. AUeyn, 2 Ves. Sen. 37). 
The contrary obtains with respect 
to the presumption against double 
portions, for it is now well settled 
that a residuary bequest may be a 
satisfaction of a portion : Thynne 
V. Glengall, 2 H. L. C. 131, 153. 

A debt due to children does not 
stand on a diflferent footing from 
one due to any other person, so 
long as it is not a portion pro- 
ceeding from the parent {Tolson 
V. Collins, 4 Vea 483 ; Pullen v. 
Greasy, 3 Anstr. 831 ; Stocken v. 
Stocken, 4 Sim. 152). Nor even 
then if, from there being but one 
child, or from any other cause, 
the presumption against double 
portions does not arise : Bellasis 
V. Uthwaite, 1 Atk. 426. 



If, however, the rule against 
double portions does apply, the 
determination of the question, 
whether or not the legacy acts as 
a satisfaction, is governed by a 
quite distinct set of rules and 
precedents from those applicable 
to ordinary debts. The difference 
is well pointed out by Cottenha/m, 
C, in his judgment in the House 
of Lords in ITiynne v. OlengaU, 
2 H. L. C. 153. 

"Before I consider the authori- 
ties as applicable to the facts of 
this case, I think it expedient to 
throw out of consideration all the 
cases which have been cited in 
which questions have arisen as to 
legacies being or not being held 
to be in satisfaction of debt ; for, 
however similar the two cases may 
at first sight appear to be, the 
rules of equity as applicable to 
each are absolutely opposed the 
one to the other. Equity leans 
against legacies being taken in 
satisfaction of debt, but leans in 
favour of a provision by will being 
in satisfaction of a portion by con- 
tract, feeling the great improba- 
bility of a parent intending a 
double portion for one child to 
the prejudice generally, as in the 
present case, of other children. 
In the case of debt, therefore, small 
circumstances of difference be- 
tween the debt and the legacy 
are held to negative any presump- 
tion of satisfaction, whereas in the 
case of portions small circum- 
stances are disregarded. So in 
the case of debt, a smaller legacy 

E 2 
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is not held to be in satisfaction of 
part of a larger debt, but in the 
case of portions it may be satis- 
fjEtction pro tanto. It has been 
decided that in the case of a debt 
a gift of the whole or part of the 
residue cannot be considered as 
satisfaction, because it is said that 
the amount being uncertain it 
may prove to be less than the 
debt." 

By some one or other of the 
circumstances already mentioned, 
the presumption in favour of satis- 
faction has in most of the reported 
cases been rebutted. It has, how- 
ever, been held to apply in the 
cases of Brown v. Dawson, 2 
Vern. 498 ; Prea Ch. 240 ; 1 Eq. 
Ca. Ab. 203 ; OraJtam v. Oraham, 
1 Ves. Sen. 262; Matthews v. 
Matthews, 2 Ves. Sen. 636 ; Mas- 
cal V. Mascal, 1 Ves. Sen. 323; 
Oaynon v. Wood, 1 Dick. 331 ; 
Moulson V. Movlson, 1 B. C. C. 
82 ; Wallace v. Pomfret, 11 Ves. 
542; WatJien v. Smith, 4 Mad. 
325; Fourdrin v. Oowdey, 3 M. 
& K. 409; EdmvMds v. Lowe; 
Bensusan v. Nehemias, 4 De G. 
& S. 381. A debt may be satisfied 
not only by a legacy, but by any 
voluntary gift bestowed by the 
debtor on the creditor. Thus in 
Chave v. Farrant, 18 Ves. 8, a 
sum of l,000i., settled by a father 
on his daughter's marriage, was 
held to be a satisfaction of a sum 
of 150Z. due to her from him as 
the executor of her grandfather ; 
and similar decisions were made 
in Wood V. Briant, 2 Atk. 521, 



and Seed v. Bradford, 1 Ves. Sen. 
501, overruling the case of Chid- 
ley V. Lee, Prec. CL 226 ; in all 
these cases, however, great delay 
had taken place, and a long time 
suffered to elapse before it was 
attempted to recover the debt. 
An appointment, however, made 
in exercise of a naked power 
cannot satisfy a debt Thus in 
Cfraham v. Wickham, 31 B. 447, 
the Master of the Bolls decided 
that a covenant to give and be- 
queath a sum of 2,500Z. to the 
son of the covenantor was not 
satisfied or performed by an ap- 
pointment in the will of the 
covenantor, whereby he purported 
in satisfaction of his covenant to 
give to the son 2,500?. out of a 
fund over which he had a power 
of appointment among his chil- 
dren, and which in default of 
appointment went to them in 
equal shares. This decision was 
aflBrmed by the Justices of Appeal, 
1 D. J. & S. 474 ; 31 L. J. Ch. 
639. 

The cases of satisfaction of debts 
by legacies cannot generally be 
distinguished from cases of satis- 
faction or performance of cove- 
nants by legacies ; but where there 
is intestacy there may arise im- 
portant diflferences between the 
principles applicable to debts and 
executory covenants or obligations. 
The former cannot be satisfied by 
an intestacy {Twisden v. Twisden, 
9 Ves. 413 ; Lang v. Lang, 8 Sim. 
451). But a covenant to leave a 
sum of money to a wife or child 
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may be performed by the cove- 
nantor dying intestate and leaving 
assets, of which the wife or child 
becomes entitled under the Statute 
of Distributions to a portion ex- 
ceeding the sum mentioned in the 
covenant, or may be partly per- 
formed where the distributive 
share is less than such sum 
(Oarthshore v. Chalie, 10 Ves. 1). 
A covenant may also be sub- 
stantially performed by an intes- 
tacy, if the persons interested 
under the covenant obtain sub- 
stantially the same benefits they 
would have had if the covenant 
had been actually performed ; so 
that, in fact, they could obtain no 
substantial damages by an action 
at law for the breach of it. And 
the same principle applies to 
powera. Thus in Thacker v. Key, 
8 Eq. 408, there was a power 
given to a man to appoint by will 
a fund among his children, who in 
default were to take it in equal 
shares. The donee on the mar- 
riage of his daughter covenanted 
to appoint in exercise of the power 
a fifth paii of the fund to her, and 
aftenvards died without having 
made any appointment. The 
daughter's trustees claimed to be 
entitled both to one-fifth of the 
whole fund and also to an equal 
share with the other children of the 
remaining four-fifths ; but Jwmes, 
V.-C, held that as the daughter 
would be entitled to a fourth 
share of the whole fund, as in 



default of appointment, the cove- 
nant was substantially performed 
or satisfied. A death intestate 
leaving assets to be distributed 
among the persons entitled to the 
benefit of a covenant has been 
held a satisfaction of it in Wilcox 
V. Wilcox, 2 Vem. 558; Blandy 
V. Widmore, 1 P. Will. 324 ; 2 
Vem. 707; Lee v. D'Aranda, 
1 Ves. Sen. 1 ; 3 Atk. 419 ; 
Deacon v. Smith, 3 Atk. 323 ; 
Sowden v. Sowden, 1 B. C. 0. 
582 ; Oarthshore v. Chalie, 10 
Ves. 1, 8 ; Ooldsmid v. Ooldsmid, 
1 Swanst. 211 ; Lechmere v. Car- 
lisle, 3 P. Will. 228: The terms 
of the covenant must of coui*se 
be looked at, and it must also 
be seen that the property goes 
under the intestacy in substan- 
tially the same manner as under 
the covenant, before it can be 
determined that a case of satis- 
faction has arisen. A covenant 
to leave an annuity to the separate 
use of a wife, or to settle property 
on her and her issue, has in several 
cases been held not to have been 
satisfied by a death intestate 
Couch V. Stratton, 4 Ves. 391 
Devese v. Pontet, 1 Cox, 188 
Salisbury v. Salisbury, 6 H. 526 
Lang v. Lang, 8 Sim. 451 ; T^uis'' 
den V. Tudsden, 9 Ves. 413. So 
again a covenant that jointure 
lands are of a given value has 
been held not to be satisfied by 
a devise to the wife : Pri/nce v. 
Stebbing, 2 Ves. 409. 
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In Chancery y 17th Decerriber, 1777. 
[cited 6 VES. 256—260.] 

A bill to perpetuate testimony cannot be filed but by a 
person who has some interest present or future, and 
7U>t by those who would be next of kin to a lunatic if 
he was to die immediately. 

THE bill was filed by Smith, and others, claimiDg to be 
the next of kin of John Newport, a lunatic, and as such en- 
titled to his personal estate, in case he had been then dead 
intestate. 

The bill stated the will of Lord Bradford, and the devise 
of his estate to trustees to pay debts, and then to convey 
it to Mr. Newport, by the name of John Harrison, at 
twenty-one, in tail, and a devise of the rents and profits to 
Ann Smith, his mother, until he should attain twenty-one ; 
a codicil, by which Lord Bradford directed the estate 
should not be conveyed to Mr. Newport till he arrived at 
the age of twenty-six, and that the rents and profits should, 
in the meantime, be applied as directed by the will till 
Mr. Newport attained twenty-one ; the marriage of Ralph 
Smith and Ann his wife, their separation, occasional visits 
of Mr. Smith to his wife, and the birth of Mr. Newport \ 
the lunacy of Mr. Newpoi-t ; that considerable savings had 
arisen from the rents of the estates ; that doubts had arisen 
touching Mr. Newport's being the legitimate son of Ralph 
Smith, and touching the pedigree of the plaintifis. 

The bill therefore prayed leave to examine witnesses 
touching the fact that Mr. Newport was the legitimate 



SMITH V. ATTORNEY-GENERAL. 55 

child of Ralph Smith and Ann his wife> and touching the 
pedigree of the plaintiflFs. 

To this bill the Attomey-Oeneral demurred, and for 
cause of demurrer insisted that it appeared by this bill that 
the plaintifis had no interest in the personal estate of Mr. 
Newport which would entitle them to perpetuate the tes- 
timony of witnesses or to have the discovery sought by the 
bill. 

Mr. AUomey-Oeneral {Thurlow), in support of the 
demurrer, insisted that it is not competent to file a bill 
on a subject so circumstanced. The plaintiffs ai*e eleyen 
out of twelve persons who state that, if Mr. Newport was 
at this moment dead, they, with another person, no party 
to the bill, would be his next of kin. 

The bill states the will of Lord Bradford, the devise to 
Mr. Newport by the name of John Harrison, that the rents 
and profits till twenty-six were given to Ann Smith, that 
Ann Smith left her personal estate, and particularly the 
savings of this personal estate, to one John Small, that 
considerable savings had arisen in consequence of the 
lunacy of Mr. Newport, that doubts had arisen whether he 
was the legitimate son of Ralph Smith, and therefore they 
pray leave to perpetuate the testimony of witnesses to that 
fact, and to their pedigi'ee, and, as is the case in all bills, 
they pray a discovery. 

If it is once decided that it is competent for plaintiffs 
who have no interest, nor claim any interest, to bring a 
bill, it is in vain to say there are not proper parties to the 
suit It is in vain to say Small is not a party ; it is in vain 
to say the committee of the lunacy is not a party. 

Examination in perpetuam rei memoria/m is a species 
of equity which this Court under certain restrictions has 
thought proper to allow ; but it has great inconvenience. 
For a great while those depositions remained in secresy till 
there was occasion to make use of them. This made an 
inquisition to obtain a confession ; why not against 
different branches of the family ? Suppose a man has a 
son who, if legitimate, is his heir-at-law, would it be com- 
potent for remote kindred to file a bill to perpetuate the 
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testimony of witnesses as to the illegitimacy of such 
son ? 

The very stating that a man may institute a suit for an 
estate which he may possibly have, suggests the question, 
" Why not upon the idea that he may have an estate given 
him 1 " 

This is a subject upon which it is not to be expected 
that there should be a great number of cases ; perhaps, in- 
deed, all the cases where a plaintiff has no interest would 
apply. In Smithier v. Lewis, 1 Vem. 398, the bill stated 
recovery in debt The defendant demurred, for that in 
his lifetime he was not bound to discover his personal 
(a) In this estate, (a) There are abundance of demurrers on very 

case the de- . • . i .... -11.1 . • 

marrer was mco pomts where it IS impossible to deny a present m- 
oYemiled. terest ; but if an immediate interest is not stated by the 
bill, a demurrer has been allowed. 

In Sackvill v. Ayleworth, 1 Vem. 105, 1 Eq. Ca. 234, a 
bill to peipetuate the testimony of witnesses to a will 
made by a lunatic against the presumptive heir-at-law; 
the defendant demurred, because it was a bill to prove a 
man's will in his lifetime, and the demurrer was allowed. 
This appears to be exactly the same case as the present. 
The demurrer was allowed upon the single ground that the 
testator might have recovered his senses, that the estate 
was entirely in him, and that the plaintiff had no right, 
but only a probable right under the devise. 

There was also a case determined by Lord N'orthington, 
Smith arid others v. John Watson. The bill filed in 
Hilary, 1759, stated that Robert Watson by will dated 
13th November, 1727, devised to his son in strict settle- 
ment, with remainder to his nephew in the same manner, 
with remainder to his own right heirs ; that the son 
and nephew were dead without issue; that if the 
daughter died without issue and without disposing of the 
estate the plaintiffs were entitled as co-heirs of the tes- 
tator, and set forth their pedigree ; that John Watson, a 
remoter heir, disputed their legitimacy. The bill was, 
therefore, to perpetuate the testimony of witnesses to their 
legitimacy. 
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The defendant demurred, for that the plaintiflF did not 
appear by the bill to be entitled to any immediate interest 
in the estate. On the 20th July, 1760, the demurrer was 
argued before Lord N'orthington, and allowed. 

I take it to be a clear proposition, that whoever would 
institute a suit must have some immediate interest in the 
subject matter. The present is a suit for something by 
somebody, who may have, if God pleases, an interest against 
one who may have, if God pleases, also an interest. I 
know of no case of a bill quia timet but founded on an 
actual interest. 

In the practical Eeg. fo. 31, it is laid down that the bill 
must show a title to the thing whereto the testimony 
relates. But, if this bill is allowed, I see no reason upon 
the same grounds why every family in the kingdom may 
not bring a bill against every other family in the kingdom, 
upon suggestion that some mortality may happen upon 
which a title may accrue. 

The Solicitor-General ( Wedderbume) on the same side 
observed, that in this case the officers of the Crown were 
entitled upon failure of all heirs. That Courts were to 
decide upon real, not upon imaginary rights. That in this 
case no real right was settled, but a bill was brought in 
the 18th century, merely to furnish evidence for litigation 
in a suit which might possibly be instituted in the 19th 
century. That upon the same ground bills, not only 
against contending heirs, but against the party himself 
in his lifetime might be brought, alleging that such and 
such persons being dead, the plaintiffs would be his heirs. 
He concluded with observing, the case was so clear that 
he wished to hear what could be alleged on the other side. 

Mr. Thompson for the same reason declined entering at 
all into the argument. 

Mr. Lloyd said that the case was exactly similar to the 
case of an heir apparent in fee or in tail in the lifetime of 
his ancestor. That indeed an heir apparent in tail may 
levy a fine. That there was a great objection to bills of 
this nature. If one plaintiff brought a bill and examined 
witnesses, and the defendant examined witnesses, if the 
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plaintiff died, that evidence could never be read against 

any other person not claiming under him, and yet could be 

(h) Tbe depo- read against the defendant (&). That in case of a bill 

not°^^ ^ft^r ^^^ death of the testator against the heirs-at-law to 

whether the perpetuate the testimony of witnesses to the will, all per- 

or died. sons must be bound ; but it was not so in the present case. 

He mentioned a case of Congreve v. Pcmton, Easter, 10 

Geo. 3, Congreve conveyed to the use of himself for life, 

remainder to his wife for her life, remainder to the heirs of 

the body of his wife. Thomas, the eldest son, after the death 

of his father aliened in fee with fine and died without 

issue ; the second son brought a bill in the lifetime of the 

mother. The bill was dismissed upon the ground that the 

plaintiff was only heir apparent in tail, that the case 

differed from a party who had a contingent remainder, 

that an heir apparent in tail had no interest to support a 

bill. 

Mr. Kenyon for the defendant. 

Mr. Attorney-Oeneral hinted an objection for want of 
parties. There can be no foundation for that objection ; 
this bill is not to proceed to a decree. The parties in this 
case are competent in number to substantiate evidence. 
Any devisee in a will may file a bill to perpetuate the tes- 
timony of witnesses ; there can be no objection for want of 
parties. The ground upon which this bill is meant to be 
supported is the reasonableness of it, and whether it is or 
is not expedient in point of justice, the state of the 
case will best show what will be convenient. The bill 
states that in 1704 Mr. and Mrs. Smith married, that in 
1727 Mr. Newport was bom ; Mrs. Smith, his mother, 
being then married to Mr. Smith, he was apparently their 
legitimate son. The bill states that unless the plaintiffs 
are permitted to perpetuate the testimony of witnesses, 
they will probably lose the benefit of their evidence by 
their death before the question can be discussed. Is it not 
probable, is it not almost certain that the witnesses will be 
dead ? Will not every man at least have wishes in favour 
of the plaintiffs ? will not the refusing of their requests be 
considered as shutting the door to justice ? 
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. It has been objected, that upon the ground of expedience, 
the plaintiiis' request ought not to be complied with ; that 
there is not even a probability that they will be entitled. 
That if they may file a bill, more remote kindred may ; 
bat there is a reasonable probability that the persons now 
interested may be entered, not so that more remote 
kindred may. It is the practice of the Court, in matters 
of lunacy, to consider the next of kin as having an intei'est. 
In all cases of lunacy, notice is directed to be given to the 
next of kin (2 Atk. 414). The Court considers the next of 
kin as having solid interests ; can any man say the next of 
kin has not interest ; they can have much more than an 
heir apparent. Mr. Newport is in such a situation that he 
cannot disinherit them. It has been said the Crown may 
bring such a bill, and it may be an instrument of great op- 
pression. The Court has power to prevent such oppression. 
. It is said that if such a bill may be brought against the 
Crown, it may be brought against others. Certainly it 
may ; it has been done. In a case of Archdeacon v. Mon^ 
tague, a bill was brought for the same purpose. There 
was no demurrer, an answer was put in and depositions 
taken. In Bamsley v. Powell, a bill of the same nature, 
no demurrer, answer put in and depositions taken. In this 
case the fact afterwards showed the convenience and ex- 
pediency of the bill The depositions were used in another 
cause, and were very material to the merits ; but in this 
case, we are not to be overthrown by the force of prece- 
dents. The case cited by Mr. Lloyd was a bill for relief. 
In the case cited by the Attomey-Oeneral, as determined 
by Lord No^ihvrvgtony I have a copy of the order allowing 
the demurrer. The reasons urged by the demurrer are, 
that it would be hard that the defendant should be at the 
expense of taking copies of the proceedings ; these must 
have been the reasons for allowing the demurrer, and they 
wiU not avail in this cause. Upon a bill to perpetuate 
the testimony of witnesses the plaintiflFs must pay the 
costs, I apprehend, even to the Crown. 

Mr. Attomey-Oeneral suggested another inconvenience 
which might arise from the allowing this bill, that it might 
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be a temptation to perjury, but this objection is illJgroundecL 
In a cause of this nature publication immediately passes, 
the depositions are published, and the witnesses may be in- 
dicted for perjury. I was aware of the case in Vem. 105 ; 
it was decided by Justice Charlton for Lord Nottingham, 
His reasons are curious — ^that the lunacy was a revocation 
of the will I wish this case to be decided upon the ex- 
pedience and justice of it. 

It is within memory when the first bill was allowed for 
an injunction, and to have witnesses examined abroad in 
aid of trial. There are many instances where rules of law, 
hard and inconvenient, have been broken through, such as 
the inspection of the Corporation books. 

On the same groimd this case stands ; if on one side 
great inconvenience will arise from the bill, on the other 
side will rise no inconvenience where there is a settled 
rule of law — ^that which is the law will be administered. 
But in a case where there is no law, in a Court of Equity 
where justice and expedience generally guide, there the 
particular hardship of the case will determine. The ob- 
jections to the expediency of allowing the bill are a much 
stronger argument against the bill than the authority of a 
single case. 

But I trust I have shown the flimsiness of those objec- 
tions, and that justice and expedience are in favour of the 
bill. 

Mr. Lee, — ^The principal question is whether the plain- 
tiffs have such an interest, claim, or right, as justifies the 
Court to permit them to proceed to examination of wit- 
nesses. There is some fallacy in the use of the word 
iuterest ; by interest is it meant to express such a thing 
as may be the subject of a present suit? Is it meant that 
without something for which a party may sue, the plain- 
tiffs are not competent to file this bill 1 if that was true I 
should be under some difficulty. To obviate that idea, I 
mention a case which shows that Courts of Equity have had 
a different construction. The case is Tirrel & Co., 1 Roll. 
Ab. 313, M. 16, Ja. 1. If a man undertake to J. S., in con- 
sideration that he should marry his daughter, to pay him 
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600?. after the death of J. D., J. S. may exhibit a bill in 
Chancery and examine witnesses to prove the promise, in 
which he who made the promise may join in natni*e of an 
examination in perpetuam rei iiiemoriam. 

It is therefore not necessary that the plaintiff in such a 
bill should have a perfect complete interest. The plaintiff 
in that case had no interest, and might never have. He 
could not institute any suit; I therefore presume that 
whenever a Court of Equity sees that a party comes for a 
fair benefit, not as a capricious intruder, asking what he 
has a right to ask, and which nobody has a right to deny, 
nor can deny, but with a view to suffocate proof, your 
Lordship will permit him to avail himself of the assist- 
. ance of the Court In this case the marriage, the birth 
of Mr. Newport, and the pedigree of the plaintiffs are 
admitted by a demurrer. Suppose the witnesses die un- 
examined — ^this is a case where reputation is evidence. 
The facts mentioned in this bill are positive facts, where, 
lose your witnesses and you lose your facts for ever. 

It is objected this is a mere possibility ; that it is like 
the case of an heir apparent, or even like the case of a per- 
son who might have a capricious imagination that some 
one would leave him an estate. But this case is clearly 
different. It is admitted that Mr. Newport is a lunatic. 
If an answer had been put in stating that the lunatic was 
likely to recover, your Lordship would have judged whether 
it was proper to permit an examination of witnesses. 
Here is no probability of the lunatic's recovery, yet your 
Lordship is to say there is no more interest in the next of 
kin than in the capricious person who imagines an estate 
may be left to him. 

Your Lordship must think that the persons filing this 
bill may, and most probably will be entitled. The Court 
does everything with respect to the estates of lunatics with 
the consent of the next of kin. This must be upon the prin- 
ciple that they have an interest ; the Court must consider 
the next of kin as a remainderman. 

Suppose what is probable does happen ; suppose the 
lunatic dies and the persons now claiming become entitled. 
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their interest is lost for ever. There is a case in Vernon. 
The case ends thus, " the party lost his interest." Suppose 
the witnesses live, no harm is done ; the depositions cannot 
be read. 

As to the case decided by Lord Northington, whether it 
wa^ a measure considered or not does not appear : it is 
doubtful ; but it appears to me that the determination is 
equal to an order that the witnesses should be strangled. 
The Crown is running a young life against old witnesses ; 
if he beats them he gets 100,000Z. 

The interest of the plaintiff is a moral certainty, and 
therefore this is a proper case for permitting an examina- 
tion of witnesses. 

Mr. Burton. — Bills of this nature ought to be received 
favourably, because they tend to establish rights and pre- 
vent litigations and uncertainties against the Crown ; they 
are particularly proper, because the Crown may postpone 
the time of demanding its rights. For this reason, in the 
Civil Law, when a defendant prayed liberty to examine 
witnesses against the actor, he was not bound to state his 
witnesses to be aged and infirm ; but the actor, in whose 
power the proceedings were, was bound so to do. 

The only material objection to the bill is, that the plain- 
tiffs have not suflScient interest. Interest they have, such 
as every man but a lawyer can feel ; technical reasons, and 
technical feelings only, can make a man doubt of the in- 
terest. It is that sort of interest which may be called a 
possibility ; possibilities were formerly little considered, 
now they are assignable ; may be made the subject of a 
suit ; if a man makes a contract to settle what shall descend 
to him upon his wife, the Court will decree the settle- 
ment (P. Wms.). 

If two make an agreement to divide what shall be left 
to them by a will, the Court will decree performance. 
These are the merest possibilities, similar to the present 
case — but weaker, not so probable. These are subject 
matters of contract ; yet, in the case (2 P. Wms.) the con- 
tract was of something which might never exist. 

If this is an interest capable of being disputed, capable 
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of being the subject of evidence, why sbould not that evi- 
dence be perpetuated 1 

An objection is made that it would occasion an inconve- 
nience to the Crown and to other next of kin ; that it 
would open an inroad to perjury — not in this case. To the 
examination of witnesses de bene ease this would be an 
objection. Their depositions are not published till their 
death. It has been again objected that if the persons who 
now claim as next of kin, and who have instituted this 
suit, die, other persons claiming as next of kin may read 
the depositiona This seems to refute the objection that 
the Crown may be inconvenienced by a multiplicity of 
fiuits. A very small interest is requisite to sustain a bill 
Wp,rp,.™>IgtheU*»o»,of^.«e»e. There i» <»e 
case, the Buke of Dorset v. OirdUr (Prec. Ch. 531), where 
the interest was very trivial ; the duke claimed a sole 
right of fishery. This was no subject measure of litigation 
at the time, but a litigation might exist. He could not 
bring the measure into immediate litigation, but he was 
permitted to examine witnesses. 

The cases on which an examination has not been per- 
mitted are reducible to three heads. 

1st. Bills to perpetuate evidence to rights of common. 
The objection has been that the right might be conve- 
niently ascertained at law. 

2ndly. Cases where the defendant stood in some favoured 
predicament, as in the case of two reversioners where a bill 
was brought against a purchaser from one for a valuable 
consideration. 

3rdly. Cases referring to the interest of the parties. The 
interest of plaintiflfs is immaterial, only that no person 
should be at liberty to call upon a Court to ascertain any- 
thing in which he has no interest. 

In this case it has been objected that if any persons 
related to the lunatic are interested, why not all ; where 
can the line be drawn ? The Court has already drawn 
the line, for whenever there is any dispute about the 
management of the property of a lunatic, the Court has 
already drawn the line who are to be considered. Those 
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persons who would be entitled as next of kin of the lunatic 
if he were then dead, and the Court has at least said that 
those persons are entitled, if it has said that no others are 
entitled. There is a distinction between the interest of a 
plaintiff and the interest of the defendant. It is sufficient 
for the plaintiff that he has some interest ; a defendant 
must have a certain interest In all the cases which have 
been determined against the plaintiff, the defendant has 
been heir-at-law or next of kin. In the case of the will 
the next of kin were defendants ; in Lord Iforthingtoih*8 
case, the heir-at-law. In the present case the Crown is 
defendant, and the interest cannot move to any other per- 
son. Upon the single contingency of the lunatic's dying 
now or hereafter, the Crown must be entitled in the event 
of his bastardy. 

M.r, Attorney-General in reply. — The case of Archdeacon 
V. Montagtue, mentioned by Mr. Kenyon, was in May, 
1755. The defendants were two heirs-at-law ; the plain- 
tiff was another heir of John Rogers, a lunatic. Rogers 
was seised in fee of considerable estates; Archdeacon 
filed his bill to perpetuate the testimony of witnesses to 
his pedigree. In this case and in the case of Bamsley v. 
Powell, the defendants by answering, submitted ; no 
objections were made. This case is different ; here is a 
demurrer. In these cases the Court never heard any- 
thing of the measure. A great part of the agreement 
has turned upon the propriety of demurring. In this case 
the lunatic was treated by Lord Bradford and all his 
family as the son of Lord Bradford. He has been a 
lunatic thirty years, and there has been no pretence of 
any next of kin. At this distance of time an attempt 
is made to obtain evidence in paper against the Crown. 
There is no foundation for the claim in substantial justice 
— it is founded in justice merely formal The question 
in this case really is only whether, although a bill for 
relief can be filed only with an interest, a bill to per- 
petuate can be filed without. The subject upon which 
the plaintiffs call for the aid of the Court does not 
exist. The objection of the Court entertaining the bill 
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is not because it is beneath the dignity of the Court, 
but because it is not the office of the Court to entertain 
a jurisdiction of a subject not in existence. 

But it is said there is an interest ; the next of kin must 
give their consent to the disposition of the lunatic's pro- 
perty. This is not so. The case in Vesey of Sergiaon v. 
Sealey (a), shows that it is not so. The same opinion was A a, 2 Atk. 
given in a case before your Lordship, assisted by Lord 
Chief-Justice De Orey. Your Lordship taking care of 
lunatics is not sitting as a Court of justice. In the case 
before your Lordship a mortgage was paid off; no interest 
was attached in the person of the lunatic's next of kin. 
It is mere measure of discretion to hear what the next of 
kin say, but your Lordship is not to be bound by it. If 
the interest of presumptive next of kin is sufficient to sup- 
port a bill, no line can be drawn. There is no principle 
upon which this bill can be maintained but what must 
apply to cases of remoter kindred. Suppose a lunatic 
young ; the next of kin very old ; that there are remote 
kindred of as good health as the lunatic, the probability of 
their succeeding is as ten to one against the aged next («) See Prac- 
of kin. It is said it might have been pleaded that the Coart of 
lunatic was likely to die soon, or to recover. It was im- 1572*^'^' ^179' 
possible to put such a matter in issue, nor would it demurrer over- 
answer the purpose (a). 

Upon the case 1 Vernon, 105, it has been observed 
that it was determined by a judge who gave indifferent 
reasons for his determination ; but the parties might have 
appealed. The case is mentioned in Eq. Ca. Ab., and Com. 
Dig. ; both state it as the rule of the Court that no bill 
could be brought by persons in such a situation. The 
circumstance of a man's stating an instrument before 
lunacy was a more full expectation than that of a heir-at- 
law, because that instrument confirmed the estate to the 
devisee. There was more certainty than in the claim of 
an heir-at-law or next of kin. 

To the other case no answer has been given. An attempt 
had been made to raise expectation into an actual estate. 
Parties may contract about it ; I agree that if a party 
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enters into a contract he gives an action* Contracts may 
be enforced against the contracting party^ but it wonld be 
difficult to bring a bill to have that contract carried into 
execution before the succession happens. Contracts can« 
not give different rights against other parties. 

It has been said the depositions may be read against the 
Crown if the present next of kin should die. This is a 
strong reason against the bill, for the Crown cannot read 
(a) The depo- the depositions against the next of kin (a). 
notliaTe'beeii LoBD CmEF Babon. — ^The bill is brought by the plain- 
IJ^^^T' tiffis claiming as the next of kin of Mr. Newport, a lunatic, 
Crown. and praying liberty to examine witnesses to perpetuate 

their testimony, whereby the plainti£& may be hereafter 
enabled to recover the savings of the rents of the lu- 
natic's real estate and his other personal estate upon his 
death. 

To the bill ihe Attorney-Oeneral has demurred, because 
neither the plaintifife nor the Crown have any right or title 
to the savings of the rents of the real estate or to the 
other personal estate of the said lunatic. The question 
is whether this bill ought or ought not to be supported. 
The jurisdiction which Courts of Equity exercise for per- 
petuating the testimony of witnesses is ancient and useful. 
It tends to the support of the just rights of parties; but it 
ought to be under restrictions consistent with public expe- 
dience and private authority. 

It is extraordinary there is so little in the books upon 
the subject ; but, as far as can be collected from deter- 
minations, the Courts have adopted the rule that persons 
exhibiting a bill to perpetuate the testimony of witnesses 
ought to have some interest, present or future, for the 
support of it. The cases which have been mentioned 
were founded on that idea. The case in Vernon, Sachville 
V. Aylwortk, was determined on that principle. The doubt 
whether the lunacy was a revocation of the will was no 
ground of the determination. The objection was that the 
plaintiff had no right, and upon that ground the order was 
founded and the bill dismissed. The parties submitted, and 
therefore it would have been singular if the determination 
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had been founded on the supposed revocation. It does not 
appear that any application was made to rehear the 
matter before the Lord Chancellor; and the seals were 
then in able and distinguished hands. The case was 8ub-> 
mitted to^ and nothing further appeal's till the determina* 
tion of Lord Northmgton. That determination was 
founded on the same ground. The demurrer alleged that 
the plaintiff had no right or title^ in possession or otherwise, 
to the estate claimed. So far as authorities go^ printed or 
otherwise, that rule has been adopted. 

The counsel for the plaintiffs have considered the case 
in that light, and say the plaintiffs have such an interest 
as will support the bill consistently with that rule. The 
ground for this assertion is that in many instances where 
applications have been made touching the estates of 
lunatics, notice has been directed to be given to the next 
of kin to attend, and their consent has been required ; but it 
does not therefore follow that they have any substantial 
interest. The Chancellor, in matters of lunatics, does not 
sit as a Court of Equity, but under a special authority 
from the Crown. There is no appeal from his decision, 
unless to the Crown itself. The attention to the next of 
kin is a peculiar caution. 

To support a bill to perpetuate, it is not necessary that 
the parties should have a present interest ; a future inte- 
rest is more likely. A future interest was the ground of 
the case cited from RolL Ab., certain though future. It 
has been said that in that case, though the interest could 
not be the subject of a suit, yet it was a sufficient ground 
for a bill to perpetuate the testimony of witnesses. It 
was not indeed the object of an immediate suit, but it was 
a certmn future interest, and as such the proper founda- 
tion of a bill to perpetuate. It has also been said that an 
interest such as this has been the subject-matter of a 
suit, and of the protection of a Court of Equity : that if 
a contract is made to settle what shall descend to a man, 
or what shall be left to him, a Court of Equity will enforce 
that contract. There is a fallacy of argument in supposing 
-the Court decrees upon the original interest or chance. 

F 2 
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The Court decrees upon the contract for that chance. No 
analogy is to be drawn from any determination of this 
nature that Courts of Equity ought to support a bill for 
examination of witnesses by persons who have not some 
certain interest in present or in future. 

If bills are permitted in cases where there is no such 
right, I know of no rule to regulate the proceedings. The 
one which I have presumed to offer is consistent with 
public expedience, agreeable to public justice, agreeable to 
determinations, not contradictory to any determination, 
will prevent great inconvenience, which must arise if the 
rule is departed from. I am therefore of opinion the de- 
murrer ought to be allowed. 

Lord Chief Justice De Grey. — ^Three topics have been 
discussed by the counsel : 1st, the general practice of 
the Court in bills of this nature ; 2ndly, the particular 
circumstances of this case arising from the lunacy of Mr. 
Newport; and Srdly, the situation of the Attorney- 
Oeneral. 

The manner of stating the plaintiffs' claim is right — ^that 
if Mr. Newport should die insane and intestate, and if the 
plaintiffs should be then living, they would be entitled to 
his personal estate. Their interest depends on a right which 
they apprehend may be made to appear hereafter — ^the 
legitimacy of Mr. Newport. They cannot proceed at law, 
and therefore pray leave to perpetuate the testimony of 
their witnesses ; therefore they pray relief ; at least as far as 
it goes — the perpetuating the testimony of their witnesses. 

It is clear that the Courts of Equity have entertained 
this jurisdiction as auxiliary to the Courts of Law and in 
aid of justice, but not in the latitude contended for by the 
plaintiffs' counsel — aecundv/m arbitrium boni viri : it is 
to be admitted or rejected as good sense, and rules esta- 
blished by precedents direct, not at the will of one man. 
It has not been the tenor of Courts of Justice for some 
years to hold such language. The proceedings of Courts 
of Equity are not to be governed by discretion, but by 
rules. Let us, therefore, consider where this jurisdiction 
has been exercised. One ground is where the plaintiff 
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has a right, but cannot immediately bring it to a deter- 
mination — ^where a party is in possession and undisturbed, 
as ways, &c. 

The first question asked is, Is this a legal right ? the 
second. Are you disturbed? If disturbed, have you 
asserted your right at law ? when you have done so, come 
and establish your proof to prevent oppression. Another 
ground is, where a devisee is in possession undisturbed, 
and he suggests that when the witnesses to the will are 
dead, the heir will dispute it — so an heir in possession 
where there are objections to his legitimacy. 

There are also cases where there is a present right, but 
not a present possession — a remainder man where a tenant 
for life is in possession. There are also cases near this 
case, as contingent and executory interests, which are 
rights of property as much as rights in possession ; persons 
having such interests may bring biUs to restrain waste ; 
such interests are descendible, devisable. The case in 
Roll Ab. is a contingent engagement to pay at a future 
event. I can suppose another case still nearer the present 
— ^the case of a strict settlement. Suppose a second son, and 
he suspects the eldest son was born before marriage — sup- 
pose a supposititious child, in that case, perhaps, the second 
son would have a right to bring a bill to perpetuate ; yet 
there is an interest which may never happen, for an estate 
tail may continue for ever. But suppose an heir apparent ; 
has he ever attempted to bring such a bill ? He must 
bring it against the person who has the absolute right in the 
estate. It is absurd, and cannot be contended for. Ifc is 
the same with respect to personal estate ; if it is not to 
the use of a lunatic, such a bill would be very indecent, 
mischievous, and not to be endured. The possibility of an 
heir apparent is not that sort of possibility which the 
Court now adopts as a right of property. It is the same 
thing as the right of a man who has a ticket in the lottery, 
20,0OOZ. The case of the present plaintiffs is, if the 
lunatic dies at this instant we shall be his next of kin. 
There is no absurdity, if this is allowed, in carrying it 
farther. The remoter next of kin may say, " If the plaintiflF 
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dies, then we shall be, provided we are living at the time 
of the death of the lunatic, his next of kin." I don't know 
where this can stop. I have endeavoured to recollect 
whether there is anything like this at law. A Court of 
Equity is always better satisfied with its proceedings when 
it finds in them any analogy to the' present proceedings. 
Lord Coke (Co. litt. 8) mentions many writs antidpantia. 
The writ de ventri inapiciendo, he says, lies vJn vjocot 
alicujus in vita viri eui ae prcegnantem fedt cum non 
9it, ad eahceredationem veri Jiceredis, 

The old books are stroug: this means in vita viri 
8ui of her second husband ; for the writ shall not be given 
in the lifetime of the father, and only to the venis hoBves, 
This is strong to the idea of the common law, not admit- 
ting any claim of the heir in the life of the ancestor. 
What havoc would it make in families if any persons were 
to be at liberty to bring a bill upon such a ground as this! 
Scandalous depositions might be taken, and as the practice 
is, published, to the dishonour and perhaps eternal jealousy 
of families, it might be used to serve the purposes of ill- 
will, resentment, every bad passion. Thus far have I 
gone upon the general nature of bills to perpetuate. 
There is an important circumstance introduced in this 
bill, confining it to the case of a lunatic. If this Court is 
to be bound by precedents, the effect of lunacy is only to 
make the chance of the next of kin better. Before the 
last Act, a lunatic might have married. It would be strange 
if it should be said that before the Act this case would have 
been decided one way, and another way since. 

It has been said on the part of the plaintiffs that there is a 
material difference in the very nature of the claim of the 
next of kin of a lunatic. But whenever the question has been 
between a lunatic and the next of kin, their pretensions 
have been exploded. In taking the accounts of the luna- 
tic's estate, all the Court says is, " Go in and check the 
accounts." In the case in Peere Williams, before Lord 
Macclesfield, Mr. Justice Donner's case, the next of kin 
objected to a determination of the personal estate ; it was 
answered, " In the eye of the law, and in the eye of com- 
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mon sense, the lunatic may recover nemo est hcerea mverUie. 
The same may be said of the next of kin. The character 
you assume you do not sustain, and may never. Another 
circumstance in this case is mentioned as new — that the 
Crown is the defendant, that is, the Attorney-Oeneral on 
behalf of the Crown. The bill asks o£ him this question, Have 
you declared what you mean to claim 1 So far it is a bill of 
discovery, and to the perpetuating the testimony of wit- 
nesses. Upon what ground could the Attomey-Oeneral 
say whether the Crown should prosecute or not ? He must 
look into the matter ; go into all the examinations. The 
Crown have no legal means of information, but by a com- 
mission in the nature of a Writ of Escheat. Where the 
King is to be sued, he can only be sued by petition. The 
petition may be referred to the Lord Chancellor or to any 
other Court, or to any other persons. The indorsement 
is, " Let right be done." K the Crown will not indorse it, 
there is no remedy. Before the Court can proceed it must 
inquire into the plaintiff's rights ; so in monstrana de droit, 
albeit of right, the party applying must show his right 
The Attomey-Oeneral was right in demurring. It is said 
by the plaintifife, " All we desire is in furtherance of jus- 
tice," but justice will not be furthered by this bill for the 
benefit of the plaintifi&. They stand a better chance without 
the examination than with. Several witnesses are dead. 
The supposed father and mother were acknowledged as 
man and wife. They were regularly married. The child 
was bom. Both the husband and wife Uved in London 
and Middlesex. The common supposition will be that the 
lunatic was the child of those persons, unless it is proved 
to the contrary. The presumption is stronger without 
than with evidence. Upon the whole, my opinion is that 
the bill cannot be supported. 

Master of the Bolls. — ^In this case it is necessary in 
the first place to consider the relations of the parties, and 
whether there is any such capacity vested in them as enables 
them to file a bilL If they have an interest, the plaintiffs 
must show how it is vested. Any person who has the abso^ 
lute disposition of his property has in himself the whole 
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interest. If he does not make any disposition, nobody can 
claim but those who stand in privity, and they claim only in 
the privity. If the owner has the whole property in him 
completely, no other person has anything. It seems an 
abuse of words to say that any other person has any inte- 
rest. The bill is filed to have an interest, which can only 
be termed an interest in speculation, taken care of in 
some way or other. There must be a real interest in the 
plaintiffs to support the bill — a real interest, however con- 
tingent, however uncertain. Speculative interest is nothing. 
If my ship goes to India, there may be a profit from the 
cargo. The ship is lost ; there cannot be any considerar 
tion of the profit which might have been. 

In the Bankruptcy Act every word is made use of to 
convey anything like an interest. There is the word " pos- 
sibility.'* Suppose one of the plaintiffs was a bankrupt, 
and his effects assigned, would anything claimed by the bill 
pass by the assignment ? If he became entitled as next of 
kin by the death of the lunatic, before he had obtained his 
certificate, there must be a fresh assignment. If he 
obtained his certificate before the death of the lunatic, 
nothing could pass to the commissioners. 

Speculative subjects may be the objects of contracts. 
The contracts are the ground of asserting the suit. Sup- 
pose the plaintiffs all die, why may not remoter kin bring 
a bill ; why not remoter kin in their lifetime ? This 
matter must be determined principally; it cannot be 
claimed by degrees : it admits of no degrees. 

In Seyborn v. Clifton, Eq. Ca. Ab., cited 2 Vem. 159, 
the Court dismissed the bill to perpetuate the testimony 
of witnesses. The reason was because the defendant was 
a purchaser. This showsthat the Court, for special rea- 
sons, will not admit an examination to perpetuate. In the 
present case it would be highly mischievous to suffer such 
bills to be filed. It has been urged that it was hard the 
parties should lose an estate for want of what is sought by 
this bill ; but it would be harder still on others to suffer 
such bill to be filed. I am therefore of opinion the 
demurrer ought to be allowed. 
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Lord Chancellor. — I desired the assistance of the 
Master of the Rolls, the Lord Chief Justice, and Lord 
Chief Baron, that this determination might be considered 
as establishing the practice of the Court in bills of this 
nature. I am happy to find there is a rule to be drawn 
from precedents. The determinations of a Court of Equity 
are to be guided by fixed principles, assisted by precedents. 
Lord Hardwicke, in a case of Suffolk v. Greene, throws out 
something like an opinion that he did not know in what 
case a party had not a right to perpetuate the testimony 
of witnesses. But I think a party ought to have a right 
certain, either in present or in future. The Master of the 
Rolls has observed that in the Bankruptcy Act even the 
word " possibilities '* is mentioned, yet such a right as this 
clearly would not pass by assignment before the event hap- 
pened. A new assignment must be made. It has been 
said the case of lunatics differs from any other ; that the 
next of kin are always brought before the Court in the 
matters of lunacy. The case alluded to by the Attorney- 
General was this : the next of kin insisted that a mortgage 
paid oflF should be considered as personal estate. It was 
determined that what was most advantageous to the luna- 
tic should be done. In the present case, the Attorney- 
General is made a defendant. Has he been summoned to 
attend the dispositions of the lunatic's estate ? Have the 
plaintiffs ever attended ? If it is necessaiy to go into the 
circumstances, this is the strongest case against the allow- 
ance of the bill In 1727 Mrs. Smith, living separate from 
her husband, was brought to bed of a child, who was first 
called Harrison, and afteinyards changed his name by Act 
of Parliament to Newport. The child became a lunatic. 
Mrs. Smith applied for a commission ; appointed commis- 
sioners. Mr. Smith claimed no right : he disclaimed by 
his answer. He survived Mrs. Smith, and made no claim. 
Now, thirty-seven years after the lunacy, the next of kin 
set up a right. They might have, on the same ground, 
brought a bill in the lifetime of Mr. Smith, and charged 
collusion : a bill was never allowed to be brought to 
establish a right in contemplation merely. The cases are 



73 



i 



74 



SMITH U ATTOENBY-GENERAL. 



SO. The case in Vernon, of SdckvUle v. Ayhuorthy is clear 
to this point. 

In Archdeacon v. Montague there was.no decision. It 
might be by combination. It can be no precedent. All 
the other cases argue that no party who has not an 
interest, either present or future, shall come into Court. 
In the Court of King's Bench, where a case not existing 
was brought before them by two counsel to obtain their 
opinion upon the point, the Court punished the counsel 
Upon the whole, I am clearly of opinion this demurrer 
ought to be allowed. 



Lord Hardwicke is reported 
(v. 6 Ves. 255) to have said in 
Lord Suffolk v. Oreene, Pre. Ch., 
531, that he did not know in what 
case a party has not a right to per- 
petuate testimony. But this right 
has been considerably confined by 
the subsequent decisions of other 
judges. Thus it has been estab- 
lished that, in order to maintain 
such a bill, the plaintiff must 
have an interest (legal or equita- 
ble), that cannot be immediately 
barred, in the subject matter, to 
which the testimony sought to be 
perpetuated relates. Thus a ten- 
ant in tail in remainder after a life 
estate, may file such a bill, even 
where his estate is liable to be to- 
tally defeated by a prior tenant 
in tail coming into existence, and 
suffering a recovery, or executing a 
disentailing assurance. But a te- 
nant in remainder after a tenant in 
tail in possession of full age, has not 
a right to file such a bill. Dura- 



ley V. Fitzhardvng, 6 Ves. 252. 
And a mere possibility or expect- 
ancy, such as the interest of an 
heir apparent to a title of nobility 
(Belfast V. Chichester, 2 J. & W., 
439) of the issue in tail (Allan v. 
Allan, 15 Ves. 130), even appa- 
rently where, by reason of a clause in 
aprivate Act of Parliament, or from 
the reversion being in the Crown 
(34 & 35 H. VIII. c. 20 and 3 & 4 
Will. IV. c. 74, § 18), the estate 
tail cannot be barred. Dursley v. 
Fitzhardvng, Allan v. Allan, 
Belfast V. Chichester, 2 J. & W., 
439 ; or of the next of kin, or 
pei*son interested under the will of 
a lunatic (see principal case. Sack- 
mile V. Ayleworth, 1 Vem. 105) 
has been held not to confer a 
right of filing a bill to perpetuate 
testimony relatiDg to the relation- 
ship or will. What amount of 
legal interest, if it be not vested 
but contingent, although capable 
of alienation by deed of devise, 
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will support such a bill, has not 
hitherto been exactly determined, 
and the point is not likely now to 
arise; for by the 5th and 6th Vic, 
cap. 69, it is enacted that any per- 
son who may, under the circum- 
stances alleged by him to exist, 
become entitled upon the happen- 
ing of any future event to any 
honour, title, dignity, or office, or 
to any estate or interest in any 
property, real or personal, the right 
or claim to which cannot by him 
be brought to trial before the hap- 
pening of such event, shall be en- 
titled, from and after the passing 
of the Act, to file a bill in the 
High Court of Chancery, to per- 
petuate any testimony which 
may be material for establishing 
such claim or right, and that all 
laws, rules, and regulations, not 
contrary to the provisions of the 
Act, now in force or in use in suits 
to perpetuate testimony, or re- 
specting depositions taken in such 
suits, or the punishment of per- 
jury committed in making such 
depositions, shall be in force, and 
used and applied in all suits to be 
instituted under the authority of 
the Act, and in respect to deposi- 
tions taken on such suits ; and by 
the 2nd section of the Act, the 
Attomey-OeTieral is required to be 
made a party in suits relating to 
honours or offices, or any matters 
in which Her Majesty, her heirs 
or successors, have any interest. 
The Act was passed in conse- 
quence of the difficulty found in 
perpetuating evidence in cases of 



successions to dignities, exempli- 
fied in the Townshend Peer- 
age case, 10 CI & Fin. 289, 305. 
Hardly anything has yet been 
decided (so far as appears from 
the reports) with respect to the 
operation of this Act. 

In Campbell v. Dalhouaie, L. 
Rep. 1 Sa Ap. 462, a bill was 
filed by a plaintiff claiming that, 
in the event of his elder brother 
dying without issue, he would be 
the next heir male of the first 
Earl of Breadalbane, and as such 
would be entitled to certain dig- 
nities and estates. A question, 
whether some Scotch trustees 
could be compelled to produce 
certain documents, arose during 
the suit, and was decided by the 
House of Lords against the plain- 
tiff. Hatherley, L., declared that 
it was not intended by the Act to 
give a litigant, who wished to 
perpetuate testimony, rights of 
any stronger character than those 
which would be possessed by him 
in case the defendant were an 
actual defendant without any ob- 
stacle to the immediate prosecu- 
tion of the suit (p. 464 J. 

In Re Tayleitr, 6 Ch. 416, the 
Justices of Appeal, sitting in lu- 
nacy, gave permission to pay out 
of a lunatic estate the costs of a 
suit, to be instituted with the ap- 
probation of the Master, for per- 
petuating testimony relating to 
two wills of the lunatic ; but they 
guarded themselves against deter- 
mining whether such a bill as was 
proposed would lie. It is also 
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necessary, in order to maintain a 
bill to perpetuate testimony, that 
the plaintiff should not, except by 
means of it, be able to obtain im- 
mediately the testimony of the 
witnesses proposed to be ex- 
amined. For if the plaintiff be 
himself able to institute a suit, an 
action in respect of his interest, 
and examine the witnesses in such 
suit or action (Angell v. Angell, 1 
S. & S. 83, Egerton v. Modyn, 
L. C, 18th March, and April 1st, 
1781, 1 Rom. MSS. 104, where a 
demurrer to a bill by the lord of 
a manor was allowed, because 
the plaintiff might have brought 
an action of trespass against the 
defendant who had erected a build- 
ing on the waste of the manor, 
or of a suit), or if an action has 
been brought against him, and is 
pending at the time of filing the 
bill (Spencer v. Peek, L. Rep. 3 
Eq. 415), the bill cannot be main- 
tained. In Ellice v. Moupell, 82 B. 
299, 32 L. J. Ch. 563, 778, the 
Master of the Rolls appeared to 
consider that mortgagees in pos- 
session were not entitled to file a 
bill to perpetuate testimony rela- 
ting to the due execution of the 
deed. under which they claimed, as 
they might have brought foreclo- 
sure, and thus have either obtained 
the testimony required, or a decree, 
which, if duly enrolled and not ap- 
pealed from, could not aftei'wards 
be set aside. It was not, however, 
necessary to decide the question, 
as the defendants had answered the 
bill in the first place, and they 



could not afterwards demur, or, as 
it was held, even avail themselves 
by plea, or motion to dismiss, of the 
pendency of a suit instituted by 
the plaintiffs to raise the question 
in dispute as to the deed. It 
must be observed that in this case 
the bill was probably demurrable 
in the first instance, and the de- 
fendants, having omitted to demur 
then, could not afterwards correct 
their mistake. If the plaintiffs in 
a suit to perpetuate were not able 
to bring an action or suit, but the 
defendants commenced an action 
after the bill was filed, they could 
avail themselves of that circum- 
stance to stop the suit for the per- 
petuation of testimony before they 
had answered ; but, whether or no 
they could afterwards do so, seems 
very doubtful. A bill to perpetu- 
ate testimony is of no use when a 
suit is pending, for the evidence 
obtained in it is not available till 
after the death of the witnesses ex- 
amined (Morrison v. Arnold, 19 
Ves. 670), and the bill cannot be 
turned into one for discovery at 
the option of the plaintiff (Ellice 
V. Boupell, No. (2), 32 B. 308; 
32 L. J. Ch. 624). 

The result of these principles may 
be to render a bill brought to estab- 
lish the legitimacy of the plain- 
tiffs demuiTable in spite of the 
effect of the statute, 5 & 6 Vict. 
For by the Legitimacy Declara- 
tion Act, 21 & 22 Vict, cap. 93, 
§ 1, any natural-bom subject of 
the queen, or any person whose 
right to be deemed a natural-bom 
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subject depends wholly or in part 
on his legitimacy, or on the vali- 
dity of a marriage, being domiciled 
in England or Ireland, or claiming 
any real or personal property situ- 
ate in England, may apply by 
petition to the Court for Divorce 
and Matrimonial Causes for a de- 
cree declaring him to be legiti- 
mate, or that the marriage of his 
father and mother, or of his grand- 
father and grandmother, was valid ; 
and such decree, when made, 
is to be binding on Her Majesty 
and all other persons, except (§ 8) 
that it is not to prejudice any 
person unless he has been cited 
or made a party to the proceed- 
ing, or is the heir at law or next 
of kin to, or other real or personal 
representative of, or derives title 



under or through, a person so cited 
or made a party. Bills to per- 
petuate testimony must be dis- 
tinguished from those for taking 
examinations of witnesses de 
bene esse. The latter were always 
subsidiary to some action or pro- 
ceeding actually pending, and 
were demurrable, unless they 
alleged the pendency of such 
action or proceeding. AngeU v. 
Angell, 1 S. & S., 83. In conse- 
quence of the alterations intro- 
duced into the procedure both at 
law and in equity, these bills have 
now become almost obsolete. For 
further points relating to bills to 
perpetuate testimony, see the cases 
mentioned in 32 Beav. 314; 
and see also Mitf., 4th ed., p. 51 ; 
Dan. Ch. Pract., 5th ed., p. 1419. 
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Monday, 1 July, 1781. 

Whether a defendant dedvnjg by answer to take her 
dower, and not under her husband^s will, is bound 
by svuch election. 

TESTATOR, by a will of real and personal estate, 
devised an annuity of 1502. per annum to his wife upon 
condition that she released all her right to dower out of 
the testator's real estates. 

Bill was brought by the younger children of the testator, 
infants, by their next friend, against the heir-at-law, the 
widow, and the executors, to establish the will, and to 
execute the trusts of it, and that the wife might elect 
whether she would take the annuity or her dower. The 
widow by her answer elected to take her dower, and dis- 
claimed all benefit under the will, and refused to release 
her right of dower. The dower was in truth much more 
advantageous than the annuity, for the testator's real 
estates were of the value of 2000^. per annum. 

In the answer of one of the other defendants, who pre- 
tended to be the heir-at-law, it was insisted that the 
children of the testator were illegitimate, his marriage 
with the pretended widow being void, as she was already 
the wife of another man who lived till after the death of 
the testator. 

As, if this suggestion was true, the widow would not be 
entitled to dower, her counsel insisted that she ought not 
to be bound by the election she had made by her answer, 
but ought to be permitted to make her election before the 
Master ; and for that purpose cited Boynton v. BoyntoKh 
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(1 B. C. C. 445), which was heard very lately at the 
Bolls, and another case before his Honour* in both 
of which his Honour held, that though the widow had 
made her election by her answer, yet that she should have 
time to make her election again before the Master ; 
and it was said that it would be exceedingly hard if 
it was otherwise, for a widow would then be obliged to 
elect in the dark without knowing what the lands of which 
she was dowable were worth, and that it might turn out 
upon inquiry that there was nothing of which she was 
dowable. 

But the Loixi Chancellor seemed to think that she must 
be bound by the election she had already made, though he 
owned that it was a very hard case ; and he said that 
if it should turn out here that she was not dowable, it 
would happen, not because there were no lands of which 
she might have been endowed, but from a defect in title 
in herself — a defect which she could not be ignorant of at 
the time she made her election by her answer ; and said 
that he could not direct an inquiry as to the legality of 
the marriage, for it was not a point in the cause. But the 
question was not decided, the cause being only referred to 
the Master to take an account, and to come on for further 
directions. 



Election, according to the defi- 
nition of Mr. Justice Story (Eq. 
Jur. Ch. XXX. § 1075), " is the obli- 
gation imposed upon a party to 
choose between two inconsistent 
or alternative rights or claims, in 
cases where there is a clear inten- 
tion of the person from whom he 
derives one that he should not 
enjoy both." The intention may 
be either expressed, as where a 
testator makes two alternative 



gifts by his will, or expressly gives 
an annuity in lieu of his wife's 
right to dower; or it may be 
implied from the general scope 
and tenour of the instrument con- 
ferring the benefit. Thus, if a 
man, by his will or other instru- 
ment, affect to dispose of property 
which in truth belongs to another, 
and by the same instrument gives 
other property to the true owner, 
such owner is compelled to elect 
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whether he will take under or in 
opposition to the instrument of 
gift. He cannot claim the benefits 
conferred on him by it, and at the 
same time insist on his rights 
against it ; but, if he desires to 
enjoy these benefits, must also, as 
far as he can, carry out his bene- 
factor's intentions as regards the 
property of which he himself is 
the actual owner. 

Where, on the construction of 
the instrument, it has been de- 
cided that a case of election arises, 
it often (as in the principal case) 
becomes a question whether the 
person bound to elect has not 
already made his election by acts 
binding on himself and on all 
those whose claim to benefit by 
the instrument is derived through 
him. It is settled that, in order 
to establish that a binding election 
has been made, clear proof of two 
things is required : first, that the 
person put to his election was 
aware of the nature and extent of 
his rights ; and secondly, that he 
intended to elect (Worthington v. 
WigimtoUj 20 B. 67; Spread v. 
Morgan, 11 H. L. C. 588, 603). 
In determining the effect of the 
acts of a person put to his elec- 
tion, it thus becomes very im- 
portant to consider the extent of 
his knowledge of his rights, of the 
existence of a question of election, 
and of the comparative values of 
the rights he is required to re- 
nounce, and of the benefits offered 
him in exchange. If a man deal 
with the property given him by 



the will 'which raises election with 
a knowledge of the existence of 
the question of election, it is a 
clear, deliberate act of election to 
take the property given him (see 
Sugde7i*8, C, observations in Bris- 
coe V. Briscoe, 1 Jo. & Lat. 334). 
But the acts must be unequivocal, 
showing a decided intention either 
to take under or in opposition to 
the will Thus in Wintour v. 
aifton, 27 B. 447, and Welby v. 
Welby, 2 V. & B. 187, it was held 
that a recovery suffered by a 
tenant in tail of lands, which the 
will purported to dispose of, was 
not sufficiently clear to constitute 
an election to take either under or 
against the will, as it did not suffi- 
ciently appear whether he intended 
to convey it to the uses of the 
will or not ; and, on the other 
hand, in Worthington v. Wigin- 
ton, 20 B. 67, a widow was held 
to have elected to give up a fund 
which had been invested by her 
husband in the joint names of 
himself and her, although she had 
afterwards had it transferred into 
her own name, and afterwards, on 
her second marriage, transferred it 
to trustees in trust for her sepa- 
rate use during her life, and then 
to go as she should direct. In 
this case she had a life interest 
under the will, both in this fund 
and in other property of which 
she had taken possession. So if a 
party, who is bound to elect be- 
tween two properties, but is not 
called upon to do so, continues 
in the receipt of the rents and 
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profits of both, such receipt affords 
no proof of preference, and cannot 
be considered an election ; and the 
same rule applies where the inte- 
rest of the person bound to elect 
in one property is reversionary, 
so that he cannot actually enter 
into possession or receive the rents, 
if he settle or deal with such pro- 
perty as his own while continuing 
in the receipt of the rents of the 
other. In both cases there is 
an equal dealing with the two 
properties, and therefore no proof 
of an intention to accept one and 
reject the other : Padbury v. 
Clarke, 2 Mac. & G. 298, 306; 
Dillon V. Parker, 1 Swans. 380 ; 
Spread v. Moi^gan, 11 H. L. C. 
588. 

It frequently happens that the 
person bound to elect is entitled 
to an interest in one property, 
whether he take under or against 
the instrument, and then posses- 
sion of such property cannot afford 
any clue to his intention to elect. 
A recital in a deed executed by 
him of the title under which he is 
in possession may then constitute 
a binding act of election : Dillon 
V. Parker, Jac. 505, 512. 

In Bruce v. Bruce, 2 Moll. 21, 
the Vice-Chancellor of Ireland, 
Sir A. Hart, considered that it had 
been established by the cases he 
cited, and especially by Edmunds 
V. Morgan, 13 Price, 782 ; 1 McCL, 
541 ; 1 Bl. (n. s.) 401, that length 
of time and acquiescence would not 
make a binding election unless it 
is shown that injury would arise 



to third persons from rescinding it, 
and that the person acquiescing 
knew he had a right to elect, that 
is, not only knew the existence of 
the instrument, but also its effect 
on his rights. (See also Rutledge 
v. Rutledge, 1 Dow. & CL 333.) 
But it is clear, that a right to elect, 
like any other right, may be lost 
by acquiescence and lapse of time. 

In Dillon v. Parker, Jac. 513, 
the principle was thus laid down 
by Lord Eldon : " Courts of Equity 
say that parties must come in 
reasonable time. The peace of 
mankind and the security of pro- 
perty require it. Then am I at 
liberty to say, against the effect of 
all the acts that have been done 
at the end of forty-three years, that 
an equity exists which has not 
been insisted on from 1771 ? Am 
I to declare that the equity sought 
for subsists now, even if it be ad- 
mitted that it did exist immedi- 
ately after the death of Sir H. J. 
Parker ? My opinion is that I can- 
not." See also Gidding v. " Gid- 
ding, 3 Russ. 241 ; Dillon v. Par- 
ker, 1 Swans. 382 ; and Woiiking- 
ton V. Wiginton, 20 B. 67 ; 24 L. 
J. Ch. 773, in which most of the 
cases relating to acquiescence and 
delay will be found cited or re- 
fen-ed to. 

It results from these principles 
that a person put to his election is 
entitled first to ascertain the value 
of the funds, and for that purpose 
is entitled to have all necessary 
accounts taken. Butricke v. Broad- 
hurst, 3 B. C. C. 88 ; 1 Vcf?. Jr. 
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171. An election made under a 
mistake of the comparative values 
of the two properties is not bind- 
ing. Thus, in Kidiiey v. Cov^- 
maker, 12 Ves. 136, a widow ap- 
prehending that her husband had 
died possessed of considerable pro- 
perty, elected to take the benefits 
given her by his will, and to re- 
lease her dower, and executed a 
deed poll for that purpose. It 
aftei-wards turned out that he was 
deeply indebted, and that after 
paying his creditors, little would 
be left for his legatees. It wa^ 
held that the widow was not 
bound by her election, but was 
entitled to her dower. 

In Pnaey v. Desbouvrie, 3 P. 
Wms. 315, Lord Talbot laid down 
that a daughter put to her election, 
ought not to suffer by her ignor- 
ance of the law or of the custom 
of London. And it has in many cases 
(several of which have been already 
referred to) been laid down that 
the person called on to elect must 
have a full knowledge of his rights. 
Spread v. Morgan, 11 H. L. 0. 
558, 603 ; Wake v. Wake, 1 Ves. 
Jr. 335. In Dewar v. Maitland, 
L. Rep. 2 Eq. 834, however, it was 
held, that at least so far as regards 
the persons claiming through one 
bound to elect, acts of his may 
amount to a binding election, 
although there is no distinct evi- 
dence of his knowledge of his 
rights. In that case a testator 
devised lands in England to his 
eldest son A. for life, and also de- 
vised lands in St. Kitt's to trustees. 



on trust to sell, and invest the 
proceeds in lands in England, to 
be held with the devised English 
estates. A., the heir at St. Eitt's, 
received the rents of both estates, 
and in his lifetime the trustees, 
with his consent, endeavoured to 
sell the St. Eitt's. A. afterwards 
died intestate as to land in St 
Eitt's, and it was contended on 
behalf of his infant heir, that even 
if the acts of A. amounted to an 
election, he could not be bound by 
acts done in ignorance of his rights 
under the law of St. Eitt's. But 
Stuart, V.-C, decided against the 
heir, considering that there was 
no authority for the proposition 
that where an heir has chosen de- 
liberately to confirm a devise of 
lands, which without his confirma- 
tion would be invalid, there must 
be, in order to enable the Court to 
hold that those claiming under 
him are bound by his confirma- 
tion, some distinct evidence of bis 
knowledge of his rights. 

It is not, however, certain that 
the result would have been the 
same if the heir bound to elect 
had, in his lifetime, come before 
the Court to insist on his rights as 
heir. Although the representa- 
tives of a man put to his election 
are always bound by any act 
which binds him, it does not 
follow that if he is not bound, his 
representatives are equally free. 
Archer v. Pope, 2 Ves. Sr. 525 ; 
Tomkyne v. Ladbroke, 2 Ves. Sr. 
592 ; Billon v. Parker, 1 Swans. 
359, Jac. 505 ; Harris v. Wathina, 
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persons are put to their election, entitled under marriage articles to 

they are not bound all to elect in have either a sum of SfiOOl or an 

one manner, but each may elect annuity settled, and she elected to 

101 Himself. Thus, remainder men take the 3,000?.. but her children 

are not bound by the election of elected to take the annuity, a set- 

the tenant for life, or of each other, tlement of the annuity was 

Ward V. Baugh 4 Ves. 623. In directed. See further on the 

f^^ V. Fytche L. Rep. 7. Eq. general subject of acts constitut- 

497 It was held that each of four i„g election, Mr. Swanston's note 

next of kin of an intestete, who dready referred to, 1 Sw. 381 : 

had not elected in his lifetime, and Roper on Lega^^ies, White's 

had a separate right of election. Ed. ch. xxiii. §§ 4 & 5, 
In Hancock v. Hancock, 2 Vem. 
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Trinity Term, 1787. Uth June. 

[S. G 2 Dick, 685.] 

An annuity is given to a wife in bar of Dower, which 
annuity is to be applied for the Tnaintenance of her- 
self and her children. She may renounrce the a/nnuity, 
take her dower, and yet take any other benefit given her 
by the will, 

WILLIAM BROWN being seized and possessed of a 
considerable real and personal estate, by will dated April, 
1777, gave his wife half his ready money, cash, and bills 
in England, and the produce of his sugar and rum, and 
the other moiety thereof he gave to his son, if he should 
be living at the time of his death ; but if his son were 
not then living, he then gave the whole of the said ready 
money, cash, bills, &c., to his wife absolutely for her own 
and her children's use and support, and he likewise gave to 
his wife an annuity of £300 for her life, issuing out of a 
plantation in the island of St. Nevis, and he declared that 
the said annuity should be accepted by his said wife in 
lieu of all dower and thirds which she might be entitled 
to out of his real and personal estate, and that the said 
annuity should be applied by his said wife for and towards 
the maintenance of herself and her children. At the 
time of the death of the testator, his son was dead, 
but he left daughters. The wife elected to take her 
dower and gave up the annuity, and now upon a cause 
coming on for further directions, 

Scott argued that the wife having renounced the an- 
nuity which the testator had directed to be applied for her 
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children's benefit as well as her own, and having so far pre- 
vented the testator's intention from taking effect, ought not 
to be allowed to take any benefit under the will, and there- 
fore that the money and other personal property be- 
queathed to her ought to be considered as a void legacy 
He likewise contended that if the wife could take the 
personal property, yet that she could not take the whole 
of it beneficially, but that her daughters would be entitled 
to part of it, it being given for her own and her children's 
use and support. 

Mansfield, for the wife, relied upon the word absolutely 
used by the testator as showing his intention that the wife 
should take the whole beneficially. 

Lord GJvobncelhr said that with respect to the annuity, 
he thought it too clear that the wife might renounce that 
benefit given her by the will, and yet take the rest of the 
testator's bounty, to admit of argument ; that the manner 
in which the testator had given it in lieu of dower, showed 
that he intended she should hold that annuity as she 
would have done her dower, which might be for the 
benefit of those who were dear to her as well as of her- 
self; but with respect to the money, the bills, and other 
personal property, he thought the daughters were entitled 
in equal shares with the wife. 



It appears from the foregoing 
note that the report of this case 
in Dickins is inaccurate. It is 
usually cited as an authority for 
the proposition (otherwise well 
established), that a devise in gene- 
ral terms of the testator's real 
estate affords no indication of an 
intention to dispose of the dower, 
Jarm, 3rd ed., i. 430. It, however, 
in fact shows that where a testa- 
tor expresses a clear intention that 
the object of his bounty should 
give up certain of her rights as 



the condition of taking a specified 
benefit, such condition will not be 
extended by implication to other 
benefits given her by the same in- 
strument, and thus affords a good 
instance of the application of the 
latter part of the 18th of Mr. 
Jarman's i-ules of construction 
(Wills, 3rd ed., ii. 765), that where 
a testator uses an additional word 
or phrase, he must be understood 
to have an additional meaning. 
The question, when a case of elec- 
tion has been made, what property 
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or rights must be given up, aud 
what may be retained, has occurred 
less frequently with respect to the 
property passing by the will 
than with respect to rights exist- 
ing independent of it. The cases 
on the latter point have generally 
arisen out of the widow's claims 
to dower or freebench or to her 
share under the statute of dis- 
tribution, or by the customs (now 
abolished) of London or York, 
and they must be considered in 
conjunction with the cases in 
which such claims have been 
barred by settlement. For al- 
though where there has been a 
settlement barring dower, no 
election can be raised, still many 
of the principles of construction 
are the same both in settlements 
and wills. A bar created by a 
provision made for a wife for 
her jointure and in lieu of dower 
or thirds will, in general, extend 
to her share of personal estate 
under the statute for the distribu- 
tion of the effects of intestates. 
Thompaon v. Watts, 2 J. & H. 
291 ; 31 L. J. Ch. 445, but it may 
be restrained to real estate if such 
intention can be collected from the 
general scope of the instrument. 
Colleton V. Garth, 6 Sim. 19 ; 
Thompson v. Watts, u. s. The 
words " at common law *' will not 
suffice to give such restricted ope- 
ration, although dower only can 
be properly called a common law 
right. Ourley v. Ourley 8 CI. & F. 
743. The tendency, so far at 
least as regards settlements. 



is to construe the instrument in 
favour of the husband, his heir 
or next of kin, and against the 
widow seeking anything beyond 
the provision accepted by her at 
the time of the marriage. Dncce 
V. Denison, 6 Ves. 385, 394 ; 
Nettley v. Palmer, 2 Drew. 93 ; 
Walker v. Walker, 1 Ves. Sen. 54; 
Olover V. Bates, 1 Atk. 439 ; but 
see Slatter v. Slalter, 1 Y. & C^ 
Ex. 28. 

In real estate a bar of dowe^ 
extends not only to what a testa- 
tor has completely disposed of, but 
also to what be has made an 
ineffectual or only partial disposi- 
tion of or has allowed altogether to 
descend. Pickering v. Stamfoi'd, 
3 Ves. 337. The bar of dower is 
in such cases considered to have 
been made for the benefit of the 
heii*, and if the widow be herself 
customary heir, she can claim both 
her provision and the customary 
lands undisposed of. Norcott v. 
Gordon, 14 Sim. 259. 

In personal estate, however, 
two distinctions seem to be estab- 
lished. First, between cases in 
which the bar has been created 
by a settlement and by will ; 
and secondly, in cases of wills be- 
tween those in which the in- 
testacy is, and those in which 
it is not apparent on the face of 
the will. Where the bar is by 
settlement, it extends generally to 
all claims of the widow on her 
husband's estate ; the true meanr 
ing of the agreement made in 
contemplation of the marriage 
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being that the wife should con- 
sider herself as if she had not 
survived her husband (Lord Eldon, 
Oarthshore v. Chalie, 10 Ves. 18). 
It has been attempted to give a 
different construction to such 
settlements, and to consider the 
settlor as bargaining rather for 
his own unrestricted power of 
dealing with his property during 
his life, than as wishing to benefit 
his heirs at the expense of his 
widow. Dower, before the statute 
3 & 4 William IV., cap. 105, was 
so great an obstacle in dealing 
with lands, that the intention to 
get rid of it was a very natural 
one to impute to a man making a 
settlement in contemplation of 
marriage. But the claim to a 
share imder the Statute of Distri- 
butions was easily defeated, and 
could only avail in case of an 
intestacy. The intention to bar 
this claim could only be ascribed 
to a wish to interfere by indirect 
ways with the devolution of 
property as prescribed by law in 
case of intestacy. It seems 
capricious, and ought not to be 
imputed in the absence of words 
either expressly declaring, or 
raising a strong implication, that 
such was the meaning of the set- 
tlor. Such intention must be de- 
rived from the instrument itself, 
and the fact of a man's dying after- 
wards intestate, can throw no light 
on what was his intention when he 
executed the settlement. If it 
could be shown that he antici- 
pated that his property would, on 



his death intestate, and in conse- 
quence of the settlement, devolve 
in a particular way, and such evi- 
dence were admissible to explain a 
written document, it might assist 
the Court in construing the instru- 
ment ; but it is reasoning in a circle 
to assume first, that the testator 
did not make a will because he 
thought his widow was barred of 
her share under the statute by his 
settlement ; and secondly, that he 
had an intention by such settle- 
ment so to bar his widow, because 
he did not make a will. But, 
however reasonable such a con- 
struction may appear, it must 
yield to a series of decisions which 
appear completely to establish the 
rule quoted above, as laid down 
by Lord Eldon, One of the first 
cases is Davila v. DavUa, 2 Vern. 
724, in which a man on his mar- 
riage covenanted to pay his wife 
£1500 in full of dower, thirds, cus- 
tom of London or otherwise, out of 
his real or personal estate. It was 
held that the wife was excluded 
from the moiety under the Statute 
of Distributions, to which she would 
otherwise have been entitled. 
The Chancellor, in answering an 
argument of her counsel, said 
" It is objected, her husband might 
have given her a legacy. It is 
true he might have done so, and 
so he might have made a will 
and given her nothing, and possi- 
bly he might think it not neces- 
saiy to make a will and devise 
the estate to his next of kin, 
because he knew his wife was 
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barred by the agreement from 
claiming more than the £1500, 
and that all the rest of his estate 
would go to his next of kin/* 
See also Drury v. Drury, 2 Ed. 
39, 58, 4 B. C. C. 506 n. 
Thompson v. Watts, 2 J. & H. 
291 ; 31 L. J. Ch. 445, was a case 
of a settlement, whereby a pro- 
vision was made for the intended 
wife " in lieu of dower or thirds." 
It was contended that this did 
not extend to deprive the widow 
of her distributive share in the 
personal estate ; and that the ob- 
ject of the provision was not to 
deprive a widow of what she 
might acquire under an intestacy, 
but to prevent her acquiring any 
right which the husband could not 
defeat. But V. C. Wood con- 
sidered what was said in Davila 
V. Davila, 2 Vem. 724, an answer 
to that argument, and after re- 
viewing many of the cases held that 
the widow was excluded from par- 
ticipating in the personalty. See 
also Pickering v. Bates, 1 Atk. 
439 ; Walker v. Walker, 1 Ves. 
Sen. 54, and Lord Alvanley's ob- 
servations in Pickering v. Stam- 
ford, 3 Ves. 332. Where, how- 
ever, the provision made by set- 
tlement is not made expressly in 
bar of dower, it appears from the 
case of Willis v. Willis, 34 B. 
340 ; 34 L. J. Ch. 313, that the 
circumstance that the widow's 
claim may be defeated by the dis- 
position of the husband in his life 
may be looked at in order to de- 
termine whether the intention of 



the settlement was to bar her 
claims. 

Where the provision is by will, 
a widow electing to take under it 
is not compelled to give up her 
share of personal property which 
the testator has attempted to dis- 
pose of, but which attempt has 
failed by reason of the statute 
against charitable devises or from 
any other cause. Sym/pson v. Hvi- 
ton 11 Vin. Ab. Ex. 185 ; 2 Eq. Ab. 
439, better rep. in the Master of 
the Rolls' judgment, 2 Ves. Jun. 
335 ; Pickering v. Stamford, 3 
Ves. 332, on appeal, 492. 
Where, however, the intestacy 
is patent on the face of the will, 
and a provision is thereby given 
to the wife in satisfaction of all 
claims upon the testator's real or 
personal property, an intention in 
the testator to benefit his next of 
kin, and to exclude his widow, 
may be presumed {Lett v. Ran- 
dall, 3 Sm. & G. 83 ; 24 L. J. Ch. 
708. It will be observed that the 
effect of this construction is to de- 
prive the widow of her share by 
merely negative words. In real 
estate it is well established that 
negative words are not sufficient 
to defeat the claim of the heir, 
but that the property must be 
given to some one else by name. 
Stuart, V. C, in his judgment, 
considered that an attempt to 
exclude all the next of kin, with- 
out disposing of the property 
would be equally invalid, but 
that the exclusion of one accrued 
to the benefit of the others. This 
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view is confirmed by the decision 
of the House of Lords in Vachell 
V. Breton, 5 Bro. P. C, Toml. Ed. 
51; 1 B. P. G (DubUn, 1785) 
167 ; where two of testator's chil- 
dren were held to be excluded 
from participating in their father s 
undisposed effects by a legacy to 
each of them of "Ten shillings, 
and no more." This was approved 
by the Chancellor in the case of 
Sympaon v. HvMon, 11 Vin. Ab. 
185; but is opposed to the case 
of Johnson v. Johnson, 4 Beav. 
318 ; which case, however, is re- 



ported only from the Registrar's 
book, so that neither the argu- 
ments nor the grounds for the 
decision appear. The reasoning 
of the Vice-Chancellor Stuart 
is applicable to the case of copar- 
ceners. It is, however, very doubt- 
ful whether it would be so applied: 
technical distinctions might be 
urged, taken from the principles 
of tenure, or the old rule that all 
the parceners, though several per- 
sons, only formed one heir : Co. 
litt. 163 b, 164 rv. 
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Eicchequer, 1776. 

Husband Oct. 1716. — Sir Francis Fust, being tenant for life of the 

to^tTMc^^ Manor of , with power by any writing under 

^t ^^^rb* ^^ hand and seal to charge any part of the estate with 
wUi, and dies any jointure not exceeding 500Z. per annum, and with 5000Z., 
tatesover by his will reciting the power devises in the following 
^wer Sd not words : " I give, by this my will, as good a jointure to my 
extend : though ^{fe Fanny as I am permitted by the above recited settle- 
did not express ment, SO as the same do not exceed 300Z. per annum, taxes 
that the wife included." The testator died seised of other estates in fea 
joi^tof^*'^ FlaintiflF, the testator's widow, brought her bill against 
of dower, yet defendant, the testator's heir-at-law, praying that the will 

she shall not 

take both join- might be declared a good execution of the power re- 
b^sSoi^BM^e served by the settlement, or if defective, that such defects 
election. might be supplied ; that she might be declared to be 

entitled to a jointure of 300Z. out of the settled estates 
and to her dower out of all the other estates of which Sir 
Francis Fust died seised in fee. For plaintiff, SkynneVy 
BickneUy and Selwyn argued, from the determination in 
Leeke v. Randals, that a devise of lands in jointure is no 
bar of dower unless so expressed, and it is so laid down 
1 Inst. 36 b. That it is a general rule of law that no 
satisfaction of dower can be averred, and that before 
the Statute of Uses estates expressly given in bar of 
dower were not a bar, and cited Lawrence v. Lawrencef 

Zmw^b'd 2 ^ ^^^' ^^^* 366,* to provo that a devise of an estate does 
Vem. 366 ; not bar dower, and Pitt v. Sowdon, before Lord Hardn. 
Wifiis, 1 wicke, 1754, where a wife claimed dower out of a freehold 

Ves. 230. 
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estate and also an annuity, and it was held that she was 
entitled to both, there being no positive proof that the 
annuity was meant in lieu of dower. That although 
two cases, Arnold v. Kempsted (AmbL 466, 2 Ed» 236), 
and VUla Real v. Lord Oalloway (Ambl. 683), before 
Lord Camden, seemed contrary determinations, yet they 
were not in fact inconsistent with the present plaintiff's 
claim, as in both these cases the claim of dower seemed 
inconsistent with the testator's wilL In Afnold v. S^emp- 
sted, 23rd July, 1764, before Lord Northington, testator, 
after several bequests to his wife, gave all his real estate 
to his nephew, subject to an annuity out of a particular 
estate to his wife. The bill was brought by the nephew 
to put the wife to her election, and the relief was granted. 
Lord Camden saying that it was manifestly the intent 
of the said testator to give the annuity instead of dower. 
But in the present case, the wife's claim of dower is not 
inconsistent with the testator's intention, for the 300Z. 
rent charge given as a jointure in this case is not to be 
paid out of the estate out of which the plaintiff claims 
dower. As to the argument arising from the word jointure, 
that term was used in conformity to the words of the 
power, and there is no evidence of testator's intent to 
exclude plaintiff fi-om dower. 

For defendants it was insisted that this question must 
be determined by the Statute of Uses, §§ 6 & 9, that 
the widow in this case did not take by devise, but under 
the settlement. 

Lord Chief Baron and the other Barons concurred in 
opinion that the plaintiff was not entitled to dower and join- 
ture too, but must make her election. All the cases where 
devises have not been taken to be a bar of dower are 
where a man seised in fee has made a devise to his wife. 
It is a rule with respect to powers that when they are 
executed the execution is to be taken as if it had been 
inserted in the original deed, and this case is the same as 
if this jointure had been limited in the settlement of 1716, 
or as if a person had, by articles previous to marriage, con- 
tracted to limit a jointure to his intended wife, and had 
afterwards executed that contract. 
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It appears that, according to 
the preponderance of authority, 
an annuity given to the widow, 
charged on real estate, will not 
bar her dower (see the cases 
Jamt 3rd ed. p. 438.) A further 
question, which has given rise to 
very diflferent opinions, is whether 
dower is barred by an annuity 
given to the wife as a jointure. 

In KUlen v. Ca/mpbeU, 10 Ir. 
Eq. 461, Lefroy, B., sitting as 
one of the Lords Clonunissioners, 
considered that under the 6th 
section of the Statute of Uses, any 
provision given as a jointure acted 
as a bar of dower, so far as to 
raise a case for election. He 
considered that the statute did 
not require an express declaration 



that the jointure was given in bar 
of dower, and that the use of the 
word jointure alone constituted 
it a bar to dower, the word 
jointure itself implying it 

Lord St Leonards, however, in 
his treatise on Powers, 8th ed. 
p. 707, states on the authority of 
2 Burr. 1144, & 1 Atk. 567, that 
where a power is simply to appoint 
a provision for or in the name or 
in lieu of jointure (which he con« 
siders does not bar dower), the 
provision will be no bar unless de- 
clared to be so by the donee of 
the power. This opinion seems 
opposed to the foregoing. See 
also 2 Chance, Powers, 1995: 
Oarthshore v. Chalie, 10 Ves. 20. 
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Saturday, 29 June, 1782. 

Lega/yy to three families equally; the children of the 
families shall take per stirpes a/nd not per capita. 

TESTATOR, after giving several specific and pecuniary 
legacies, bequeathed the residue of his personal estate to 
be divided between the three families of Mr. Alexander, 
who married my niece A, Mr. May, who married my niece 
B, and Mr. , who married my niece C, 

The said nieces and their husbands were dead, all 
leaving children, some more or less in number, and the 
question was whether the children should take the residue 
per capita or per stirpes. 

Lord Cha/ncellor was of opinion that they should take 
per stirpes, and said the disposition indicated that the tes- 
tator meant to provide for the children and not the fathers. 
That family was an aggregate word ; that if the word had 
been children, it might have been othei^wise; but as it was, 
one third of the residue must go to the children of each 
family. 



This case is almost the same as 
one before Grant, M. R., Barnes 
V. Patch, 8 Ves. 604. There a tes- 
tator left the whole remainder of 
his estate to be equally divided 
between brother L.'s and sister E.'s 
families. Orant, M. R., held that 
by the word family children were 



meant, and that the division must 
be per capita, and that the parent 
was excluded. This construction 
agrees with the one in the text in 
excluding the parent, but differs 
from it in the mode of distributing 
the fund among the children. In 
Gregory v. Smith, 9 H. Ill, a 
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bequest to the families of Qregory 
and Gleive was held to create a 
joint tenancy between the children 
of those persons. 

In the absence of other expres- 
sions, it seems now settled that in 
bequests of personalty the word 
family means children. Re Par- 
hinaon'e trusts, 1 Sim. N. S. 242 ; 
20 L. J. Ch. 224; M'Leroth v. 
Bacon, 5 Ves. 159 ; but it may 
be construed so as to include next 
of kin or other relations. A gift 
to A. with indefinite expressions 



showing an intention to benefit 
A/s family, will be generally held 
to confer the absolute interest on A. 
Williams v. Williams, 1 Sim. N. S. 
358 ; 20 L. J. Ch. 280 ; Lambe 
V. Eam^s, L. Rep. 6 Ch. 597. 
In devises of real estate, on the 
other hand, the tendency is to read 
family as referring to the heir, or 
heir of the body. Wright y. At- 
kins, 17 Ves. 255; Coop. 122; 
Doe V. Smith, 5 M. & Sel. 126; 
(See 2 Jarm. Si-d ed. 81 ; Haw- 
kins, Construction, 89). 



95 



WALKER V. INGE. 



10 (fell Dec, 1767. 

A deviee in trust for the daughter of the testator in case 
she married with the consent of her father and A. The 
condition held subsequent, and the estate of the daughter 
having vested, could not be divested by the dissent of the 
father after the death of A. 

A. B. being seised of a copyhold estate in fee within the 
manor of F., duly surrendered the same to the use of his 
will, and by his will devised the same to Careless, and the 
defendant and their heirs, to the use of them and their 
heirs, in trust for the daughter of Careless and the heirs 
of her body, 'provided she marry with the consent of her 
father and Ann Polton; remainder to the defendant for 
life ; remainder to the right heirs of his body by his wife 
Laetitia. Ann Polton died. The daughter married plain- 
tiff, and they suffer a common recovery, according to the 
custom of the manor of Fulham. Three points were made 
in the cause : 1st, Whether the condition was precedent or 
subsequent; 2nd, Supposing it a condition subsequent, 
whether it ought not to be performed cy pr6s ; 3rd, 
Whether the recovery suffered by plaintiff and his wife 
barred the remainder over to defendant, which, as his 
counsel contended, was a legal remainder and could not be 
barred by an equitable recovery. 

Lord Chancellor Camden was of opinion that this was 
a subsequent condition, and being a naked power not 
coupled with an interest, did not survive, and therefore 
the estate being vested could not be divested by the 
dissent of the survivor. Had it been a condition prece- 
dent, the death of Ann Polton would have prevented it's 
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ever vesting at all. His lordship said there was no certain 
rule with regard to the construction of conditions ; they 
were construed precedent or subsequent according to the 
penning of the words and the intent of the parties. With 
respect to the 3rd point, his lordship thought that the 
limitation to Inge and the right heirs of his body by his 
wife Letitia was an equitable remainder, and so ban-ed by 
the recovery (and therefore he did not determine whether 
an equitable recovery could bar a legal remainder, quod 
Twta et qucere). His lordship observed that the whole 
legal estate in fee passed to Careless and Inge, and so 
survived to Inge. That the limitation to the defendant 
being only an estate tail, the heir-at-law of the testator 
was entitled to the undisposed residue of the equitable 
estate. That to merge the equitable in the legal estate 
there must be an equal interest in both. He laid great 
stress upon the case of Sir J. Bobinson v. Comyna, Forr. 
164 (2 Atk. 473), as to this point, and approved Lord 
Talbofs reasoning there, and took notice of Lord Strangers 
case (AmbL 263), where Lord Hardwick determined that 
a consent once given could not be recalled, and ap- 
proved it. 

In this case evidence was entered into on both sides to 
prove the father's assent and dissent to the marriage ; but 
as the father's consent became unnecessary upon the death 
of Ann Polton, his lordship laid the evidence on both sides 
out of the case. 

The other cases cited in this case were Carteret v. Car- 
teret, 2 P. W. 132; Otway v. Hudson, 2 Vem. 583; Peyton 
V. Bury, 2 P. W. 626 ; Bertie v. Lord Falkland (3 Ch. 
Ca. 129, 1 Salk. 231, 1 Eq. Ca. Ab. 110) ; Adam v.' Buck- 
land (2 Vem. 514). 

For defendant, as to the last point, were cited : Brough- 
ton V. Langley (2 Raym. 873) ; Jones v. Lord Say & Seals, 
2 Toml. 458, 3 B. P. C. 458, 1 Eq. Ca Ab. 383 ; Thoim- 
ton on Appeal ; Peach v. Weeks (query, Wesks v. Peach, 
Lut. 129) ; Sir George Sand's case (Hard. 488; 2 Freem. 
129 ; Nels. 130). 
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The question whether a condi- 
tion is precedent or subsequent 
has often arisen, but although 
there are many cases on the sub- 
' vet in the books, it is impossible 
to lay down any rules for deter- 
mining the question. It depends 
entirely on the intention, in the 
case of wills, of the testator, and 
of instruments inter vivos, of the 
parties : and although such inten- 
tion must be gathered from the 
instrument, still it depends more 
on the nature of the condition 
itself, whether it is to be taken as 
precedent or not, than upon the 
precise words used. The same 
words will in fact make a condi- 
tion precedent or subsequent, ac- 
cording to the nature of the thing 
and the intent of the parties. 
Acherley v. VerTWUy Willes, 153, 
156 ; Hotham v. East India Com- 
pany, 1 Dum. & East, 645. Under 
these circumstances, precedents 
are of little use in helping us to a 
right construction. 

But however diflScult it may be 
to distinguish between conditions 
precedent and subsequent, and how- 
ever similar they may be so far as 
respects the words used to create 
them, they are very different in 
the effects produced by them. 
Thus, if a condition precedent be- 
come impossible to be performed 
(so far at least as real estate is 
affected by it), the estate whose 
vesting depends on such perfor- 
mance fails ; but where a condi- 
tion subsequent becomes impos- 
sible (from any other cause than 



the act or default of the donee of 
the estate), the estate becomes ab- 
solute, not only when the per- 
formance of the condition would 
have divested the estate, but also 
where such performance was made 
necessary to its continuance, un- 
less in such case there is a distinct 
gift of the property to some one 
else. The same results follow 
if the condition be illegal : Co. 
Litt., 206 a. b. 

So, again, an act which may be 
avoided and is afterwards actually 
avoided may be a sufficient breach 
of a condition precedent to prevent 
an estate vesting, but be ineffec- 
tual as a breach of a condition 
subsequent to divest an estate. 
Thus, it has been held that where 
there is a condition divesting an 
estate on bankruptcy, a bankruptcy 
annulled before the donee has 
obtained possession of the estate 
does not work a forfeiture, as by 
its annulment the bankruptcy is 
rendered void ab initio : Lloyd v. 
Lloyd, L. Rep. 2 Eq, 722 ; White 
V. Chitty, L. Rep. 1 Eq. 372. But 
where a legacy was left to a man, 
if not an uncertificated bankrupt at 
the testator's death, and the lega- 
tee was at the time specified an 
uncertificated bankrupt, but the 
bankruptcy was subsequently an- 
nulled, it was held that the legacy 
did not take effect : Cox v. Fon 
blanque, 6 Eq. 482. A condition 
subsequent also may be void for 
remoteness or repugnancy to the 
estate to which it is attached, as 
a condition not to alien attached 
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to an estate in fee : Co. Litt. 306 b. ; 
or a condition not to suffer a re- 
covery attached to an estate tail: 
Co. latt. 223 b. In such cases, 
and when the condition is illegal, 
the estate will be absolute, whether 
or no there is a gift over on a 
breach of it : JSgerton v. Brovmn 
fow, 4 H. L. C. 210, 28 L. J. Ch. 
348 ; Carttvright v. Cariwright, 3 
D. M. & G. 982. A condition subse- 
quent may also be destroyed by the 
destruction of the estate to. which 
it is attached, as by meiger of an 
estate for life, or by a recovery 
suffered, or disentailing deed exe- 
cuted of an estate tail. 

A general condition not to marry 
is generally considered (although 
the point has never been expressly 
decided) void, even in gifts of real 
estate, as opposed to public policy. 
It is clear that such a condition 
attached to an estate tail is void as 
repugnant to the nature of the 
estate: Earl of AruTideVs Case, 
Dyer, 343 b. A partial restraint on 
marriage has, on the other hand, in 
manv cases been held valid. Thus, 
in Perrin v. Lyon, 9 East, 170, a 
conditional limitation over, in case 
certain devisees (the wife or daugh- 
ters of the testator) should marry 
any one bom in Scotland or of 
Scotch parents, was supported as 
to the real estates devised. Various 
regulations as to marriage, accord- 
ing to particular rites (Houghton 
V. Houghton, 1 Moll. 611) with 
certain persons : Robinaon v. Co- 
myns, Ca. temp. Talbot, 164, 1 
Atk. 472, 2 Eq. Ca. Ab. 215, 393 ; 



Bertie v. Falkland, 3 Ch. Ca. 129, 
I Eq. Ca. Ab. 110; or with the 
consent of certain persons, have 
also been held binding : Ha/rvey V. 
Aston, 1 Atk. 361, WiUes 83, 
Com. Rep. 726 ; Reynifh v. Mar^ 
tin, 3 Atk. 330. The rules both 
as to restraints on marriage, and 
generally with regard to conditions, 
are very different in the cases of 
gifts of personal and real estate, 
since in the former certain prin^ 
ciples derived from the civil law 
have been introduced and applied 
or restricted more according to the 
individual preference of the judge 
for the civil or the common law 
rules, than to any real and sub- 
stantial principles. Portions and 
legacies charged on lands are in 
{his respect governed by the same 
rules as gifts of lands, so that if a 
legacy be charged partly on land 
and partly on personal property, it 
may fail as to part and take effect 
as to the residue, or where the 
testator has charged his real estate 
with legacies in aid of his per- 
gonal estate, its effect may depend 
on the amount of his personal 
estate : Harvey v. Aston ; Rey-- 
nish V. Martin, u. s. 

Where a devise of real estate is 
made with a proviso determining 
the interest of the devisee on mar^ 
riage with the consent of several 
persons by name, it has been held 
that aftier the death of any one, 
the devisee will not be affected by 
a marriage without the consent of 
the survivor (see Peyton v. Bury, 2 
P. Wms. 625, a case of a residuary 
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bequest. Walker v. Inge, u. s.). 
Where, the consent is given to 
persons not by name> but a^ filling 
^ particuktr charaoter, as trustees, 
guardians, or executors, it does not 
appear to be settled bow far the 
authority to consent will survive. 
It has sonietimes been considered 
that a power to consent is a. naked 
power, wholly collateral to the 
office, and which will not survive ; 
and sonxetimes that such a power 
is to be governed by the same 
rules as a power to lease, or other 
power attached to an office. 

In the case of Jones v. Suffolk, 
1 B. C. C. 528, a testator devised 
that all his real, leasehold, and 
personal estate should, after the 
death or second marriage of his 
wife, go and be applied to the 
equal use of all his child and chil- 
dren then living ; and in case any 
of his daughters should marry 
without consent of her mother, 
and in default of her mother her 
guardians, first bad and obtained, 
then her share to be equally di- 
vided among the unmarried ones. 
And the testator appointed his 
wife and her father executors of 
his will and guardians of his chil- 
dren, and died leaving two daugh- 
ters and a son. After the death 
of the widow one of the daughters 
mamed without the consent of her 
surviving guardian, Si.nd the ques- 
tion arose and was ^^rgued before 
Lord Thmrlow, C, whether her 
estate had been divested. The 
Court held that the condition had 
not been broken. Ijord Thurlow, 



according to the notes of Sir S. 
MomUly, appears to have said : 
^' I cannot consider this authority 
or power given to the executors 
and guardians any otherwise thai»> 
I should any other power. Sup- 
pose a power were given to two 
guardians over an estate devised 
to an infant to demise it for 21 
years, and one of the guardians 
should die, the Court would, I 
think, not have been very ready 
to determine that that authority 
did not survive." He then pro- 
ceeded to consider the argument 
that the condition was odious, and 
afterwards the provisions of the 
will, and finally came to the con- 
clusion that the condition was not 
broken, but that the daughter 
who had married was entitled to 
her share ; and then continued : 
" And I think it proper to declare 
that it is nothing but the ambi- 
guity of the expression and the 
uncertainty of finding the testa- 
tor's intention that determines my 
present opinion, and that I con- 
sider this power exactly the same 
as any other power given to guar- 
dians, and that these conditions 
being odious has not any w^eight 
in my decision." 

The rules laid down on the sur- 
vival of powers to lease are : First, 
that if given to several persons by 
name, the power will not survive ; 
secondly, that if given to persons 
as fulfilling a particular office 
other than that of executor (as a 
power to be exercised by " my 
trustees,'') the power will survive 

H 2 
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only 80 long as the plural number 
of trustees continues ; and, thirdly, 
that powers given to executors, 
expressly or by implication, may, 
sinless the will expressly points to 
a joint exercise, be exercised by a 
single surviving executor : Vide 
Lord St. Leonards, Powers, ch. 4, 
8. 1, p. 127. Where the persons 
named are also appointed execu- 
tors, it seems doubtful whether 
or no the power will survive. 

None of the cases on consents 
to marriage are opposed to these 
rules. Thus, the decision in Jones 
V. Suffolk, as there was but one 
guardian and the consent was to 
be given by guardians, comes 
within the analogy of the second 
rule, and Peyton v. Bury is ana- 
logous to the doubtful cases on 
powers. And the principal case 
{Walker Y, Inge) comes within the 
first rule. If the question had to 
be settled by the probable inten- 
tion of the testator, there would 
be but few cases where the power 
to consent would be considered not 
to survive. As the consent of all 
the persons named is necessary, 
Clarke v. Parker, 19 Ves. 14, ex- 
cept in cases where one withholds 
his consent from caprice, pique, or 
interested motives {Mesgret v. 
Mesgret, 2 Vern. 580 ; Stronge v. 
Sinith, Amb. 263 ; Long v, Dennis, 
1 Black. Rep. 630, 4 Bur. 2052,) it 
is always in the power of any one 
of them acting in good faith during 
the lives of the other persons whose 
consents are necessary, to enforce 
the condition against marriage 



without consent, and thus hinder 
or prevent a rash or unequal 
match ; and it cannot be supposed 
that a testator really intended that 
such power should be destroyed by 
the death of any of the other per- 
sons whose consent is necessary. 

A condition against marriage 
without the consent of the testa- 
tor's executors is not broken by a 
marriage without the consent of a 
person who, after the death of all 
the executors, had taken out ad- 
ministration de bonis non to the 
testator: Oraydon v. Hicks, 2 
Atk, 16 ; AislaMe v. Rice, 3 Mad. 
256. The question whether the 
consent of a person appointed exe- 
cutor, but renouncing probate, or 
not acting is necessary, has given 
rise to conflicting decisions : Oray- 
don V. Hicks, 2 Atk. 16; Clarke v. 
Parker, 19 Ves. 1 ; Worthington 
V. JSvans, 1 S. & St. 165. The con- 
sent of the representatives of a de- 
ceased executor is not necessaiy: 
Grant v. Dyer, 2 Dow. 73. It has 
also been decided that a consent 
once given cannot be withdrawn 
without good reason : Stronge v. 
Smith, Ambler, 263 ; Merry v. 
Ryves, 1 Ed. 1 ; Clarke v. Parker, 
19 Ves. 1, and that consent may 
be implied by a course of dealing 
or given by informal acts : Worth-- 
ington v. Evans, 1 S. & St. 165 ; 
Le Jeune v. Budd, 6 Sim. 441 ; 
D'Aguilar v. Drinkwater, 2 V. & 
B. 225 ; O'Callaghan v. Cooper, 5 
Ves. 117. 

But a subsequent approbation 
after the marriage is of no avaiV 
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where the estate has been ah-eady 
divested by the condition : Daley 
V. Debouverie, 2 Atk. 261. 

As to the third point made in 
this case, it has been established 
that an equitable recovery will 
not bar a legal remainder. Le- 
gal estates can only be barred or 
destroyed by some assurance 
which is valid in a court of law ; 
and although a common recovery 
was regarded as an assurance, 
still, in order to be valid at law, it 
was necessary that both the owner 
of the first legal estate of free- 
hold, and the owner of a legal 
estate in tail, should concur in 
suffering the recovery. If a person 
had both these estates, they would 
unite, and he could bar his estate 
tail and all remainders and estates 
expectant on it; but if either 
of his estates were only equita- 
ble, the recovery was invalid at 
law : Salvin v. Thornton, Ambl. 
545, 699, 1 B. C. G 73 ; Shap- 
land v. Smith, 1 B. C. C. 75 ; 
Ireson v. Pearwxin, 3 B. & C. 
799, 811, 4 B. & Ad. 55, and 
cannot have any effect on a legal 
remainder. If both estates were 
equitable, or if the estate in tail 
were equitable, and the freehold 
legal (3 Ves. 125, per Alvanley, 
M. R), the recoveiy was good as 
an equitable recovery, and to bar 
equitable remainders. It would 
seem, however (though the pre- 
cise point has not been deter- 
mined), that if the estate in tail 
were legal, but the person having 
the legal freehold did not concur. 



the recovery would not be held 
even so far valid as to affect 
equitable remainders. Such a re- 
covery is an attempt to bar the 
entail by a legal tenant in tail, 
and having failed by reason of a 
legal informality, it must be con- 
sidered to have failed completely. 
These questions are now of little 
importance, for by the Act of the 
14 Geo. II. cap. 20, the concur- 
rence of lessees for lives was dis- 
pensed with, and by the 11th sec- 
of the Fines and Recoveries Act, 
3 & 4 William IV. c. 74, it is 
enacted that no common recovery 
then suffered or thereafter to be 
suffered, should be invalid in con- 
sequence of any person in whom 
an estate at law was outstanding 
having omitted to make the ten- 
ant to the writ of entry or other 
writs for suffering such recovery, 
provided the person who was the 
owner of or had power to dispose 
of an estate in possession not 
being less than an estate for life 
or lives in the whole of the rents 
and profits of the lands in 
which such estate at law was 
outstanding, or the ultimate sur- 
plus of such rents and profits after 
payment of any charges thereout, 
and whether any surplus after 
payment of such charges shall 
actually remain or not, should, 
within the time limited for making 
the tenant to the writ for suffering 
such recovery, have conveyed or 
disposed of such estate in pos- 
session to the tenant to such 
writ ; and that an estate should be 
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deemed to be an estate in pos- 
session, notwithstanding there 
should be subsisting prior theieto 
any lease for lives or years ab- 
solute or determinable upon which 
a rent is reserved, or any term of 
years upon which no rent is re- 
served; and with respect to dis- 
entailing assurances under the 
Act, it is by sect 15 provided 
that every actual tenant in tail, 
whether in possession, remainder, 
contingency, or otherwise, shaU 
have full power to dispose of for 
an estate in fee simple, or for 
any less estate, the lands entailed, 
as against all persons claiming 
the lands entailed by force of any 
estate tail, which should be vested 
in, or might be claimed by, or 
which, but for some previous act, 
would have been vested in, or 
might have been claimed by the 
person making the disposition at 
the time of his making the same, 
and also as against all persons, 
including the King's most excel- 
lent Majesty, his heirs and succes- 



sors, whose estates are to take 
effect after the determination, ot 
in defeasance of any such estate 
tail ; saving always the rights of 
all persons in respect of estates 
prior to the estate tail, in respect 
of which such disposition shall 
be made, and the rights of all other 
persons, except those against whom 
such disposition is by the Act au- 
thorised to be made. 

The principle laid down in the 
principal case, that an equitable 
estate in tail will not merge in or 
unite with a legal estate in fee 
simple, so as to form a legal 
estate tail, again arose in Brydgea 
v. Brydges, 3 Ves. 120. The 
question there was as in the prin- 
cipal case, whether the estate of a 
trustee in fee having also a bene- 
ficial estate in tail in remainder 
was barred by a recovery suflFered by 
a prior equitable tenant in tail, and 
it was decided by Lord Al/vanley, 
M. R, that there the estate tail 
in the trustees was only an equit- 
able estate, and was well barred. 
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[Wednesdayy May, 1786.] 

Demurrer to BiU stating that defendants imported barks 
and sold them to dyers, who used them in infringem^rU 
of the plaintiff's patent, overruled. 

THE bill stated that the plaintiff had discovered a mode 
of dying with the barks of the black and yellow oak in 
North America, and had obtained a patent (23rd October, 
1775, No. 1103 ?) for the exclusive use of those barks in 
dying, for 14 years, which patent, it set forth ; it then 
charged that the defendants had used the same barks in 
dying, and that they had imported a great quantity of 
those barks into England and supplied different dyers with 
it, which dyers used those barks in dying ; and that the 
defendants were in collusion with the said dyers to defraud 
the plaintiff of the lawful benefits of his patent. 

The defendants had demurred generally to the discovery 
and the relief prayed by the bill, which demurrer was over- 
ruled by the Lord Gha/nceUor. The defendants then 
answered as to the using the barks in dying, denying that 
they had ever so used them ; and as to the importation of 
the barks they now again demurred, insisting that the 
plaintiff had not any title either in law or equity to a 
discovery, whether they had imported bark or not. 

Kenyon, Master of the Rolls, doubted whether the de- 
fendants could, after the one demurrer had been overruled, 
demur again, and said that he remembered very well that 
. there was some rule, or at least a decision, that there could 
not be two dilatories; but upon being told that since the 
'first demurrer the bill had been amended, he said that that 
was an answer to the objection. 
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Maddocka and NedJiam, for the defendants, insisted 
that the plaintiflF had no right to have a discovery as to 
the importation of the bark, but only as to the use of it in 
dying, because his patent only gives him the exclusive use 
of the bark in dying ; it does not give him the exclusive 
importation of it, nor could it by law give him such ex- 
clusive importation, for that would have been a monopoly 
contrary to the statute of James I. 

Mansfield, Scott, and Mitford, for plaintiff. 

Master of the Rolls.— Certainly if the patent had 
given the plaintiff the exclusive importation of this bark, 
it would have been illegal and a nullity (11 Rep. 88, 2 
Inst. 61) ; but yet, as it is stated by the bill that the defen- 
dants are in collusion with those who infringe this patent, 
and that they import the bark and supply the dyers with 
it to infringe the patent, I think such a fraud is not to be 
endured, but they ought to answer, and therefore that the 
demurrer should be overruled. 



The report in Brown, 2 B. C. C. 
66, gives only the point on plead- 
ing. The reference to the chief 
question in the suit appears from 
this note to be erroneous. In 
order to maintain such a bill as 
that in this case, a distinct case of 
fraud and collusion on the part of 
the defendants must be made out 
by the bilL It might be necessary 
to make out first, that the goods 
whose importation it was attempt- 
ed to stop, could only be used in 
manufacturing articles protected 
by patent or promoting the sale 
of articles intended to be passed 
off as goods manufactured by the 
plaintiffs. The Court will not in- 
terpose to stop the importation or 



sale of goods which might be used 
by persons improperly, if others 
have a right to use them. Thus, 
in Farina v. Silverlock, 6 D. M. 
& G. 214, 1 K. & J. 509, Wood, 
V. C, gi*anted an injunction to re- 
strain the printing and selling of 
labels, either copies of or only 
colourably differing from labels 
used by the plaintiff to distinguish 
the bottles of Eau de Cologne 
manufactured by him. But on 
appeal, Cranworth, C, dissolved 
the injunction, on the ground that 
there were or might be retail 
buyers of the genuine Eau de 
Cologne, who might legitimately 
use the labels in replacing those 
damaged on the bottles, and that 
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the fsict that some labels might be 
sold to persons to whom the de- 
fendant had no right to sell, made 
no diflFerence.. He, however, di- 
rected the bill to be retained with 
Kberty to bring an action. 

Every person selling goods 
stamped with a fraudulent imi- 
tation of a trade-mark, is subject 
to be restrained by a perpetual 
injunction : Pierce v. Franks, 
15 L. J. Ch. 123; Upmann v. 
Elkcm, 12 Eq. 141, 7 Ch. 130 ; 
.although if he have acted inno- 
cently, he will not be visited with 
the costs of the suit : Upmann v. 



Mkan, 1. c. ; Moet v. Causton, 

33 B. 578 ; Ponaardin v. Peto, 33 
B. 642, 33 L. J. Ch. 371 ; and a 
wharfinger or other person having 
in his hands or under bis control 
goods bearing ^ forged trade mark, 
may be prevented by injunction 
from parting with them, and is 
bound upon notice of the fact to 
submit to anything he might be 
compelled to do upon bill filed, 
and in so acting will be protected 
by the Court : Hunt v. Maniere^ 

34 B. 157, 34 L. J. Ch. 142 ; JTp- 
mann v. Elkan, 1. c. 
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CORPORATION OF DONCASTER v. 
MILBOURNE AND OTHERS. 



[Hilary Term, 1785.] 

Award made under an Act of PaMamerU for an indo- 
sure, whether it can he act aside i/n the Court of Qha/ncery. 

AN Act of Parliament passed for enclosing the Manor 

of , in the W^ Riding of Yorkshire, and com- 

missioners were named in that act, who were empowered 
to make allotments by their award to the several pro- 
prietors of the lands within the said manor, and it was by 
the Act provided that the award of the commissioners 
should be final and conclusive upon all parties. 

The proprietors of hmds within the manor were only 
four persons — ^the Corporation of Doncaster, Martin, Simp- 
son, and Peale. 

The commissioners proceeded to execute the power 
vested in them by the Act, and made an allotment which 
was complained of as unfair by Simpson, the portion of 
land allotted to him being, as he insisted, much less than 
he ought to have. The commissioners then proceeded to 
make another allotment, which was complained of by 
Peale, as being unequal and unfair with respect to him. 
The commissioners then proceeded to make a third allot- 
ment, which the Corporation of Doncaster insist is 
unfair and greatly injurious to them, and accordingly they 
complained to the commissioners, but the commissioners 
paid no attention to their complaint, and declared that 
they would, on the 10th of April, sign their award. The 
commissioners appear all along to have endeavoured to 
favour Martin. 
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The plaintiffs filed their biU againsit the commissionerB, 
•and against Martin, Peale, and Simpson, luting these tact» 
^nd that the allotmentd were unfair and grossly unequal, 
and that to such a degree that the value of Martin's lands 
would be doubled, but the value of the lands of the plain- 
tiffs would be increased only one-fifth by the allotment 
(and ikis was likewise sworn by affidavit). The bill there- 
fore prayed that the ootnmissioners ik^ight be decreed to 
revise their award, and that in the meantime they migbt 
be restrained by injunction from 43igning it; and that 
Martin, Peale, and Simpson might be prevented from 
taking possession of the several lands allotted to them. 

Madocks and Ghranger moved for an injunction to 
restrain the defendants the commissioners from signing 
their award ; they admitted that no case in point could be 
found, but said that the Court would, to prevent gross 
injustice being done, make a precedent where there was 
'none before. They argued that this Act of Parliament 
must be considered as a private Act, and as nothing more 
than a contract between the parties ; that whenever there 
was a contract between private persons to abide by the 
award of arbitrators, the Court would interpose if injustice 
had been done ; that in the present case it would be too 
late to interpose when tlie^ward was once dgned, because 
then it is by the Act absolutely conclusive upon all parties .; 
the Court therefore, to p^revent injustice in this case, must 
interpose before the award is signed. 

The defendants had not been served with subpcenas, and 
consequently did not £tppear. 

LoBD Chancellob.— Your aigument only goes to bring 
this within the case of a common arbitration, but to pre- 
vail in your motion you ought to go a great deal further, 
and show that the Court will in the case of a common 
arbitration prevent the arbitrators from making any award 
at aU. The arbitrators have done nothing yet, and the 
Court will not presume that they mean to do wroi^g. As 
to the argument that if the Court do not interpose now it 
cannot interpose at all, I do not know that that is so, Imt 
if it is, it is certainly a reason why the Court should not 
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(a) In an interpose now ; for if it has not a power to set aside the 
H^^ on a award when made, it cannot have a power to prevent the 
case similar to award from beinff made. I do not mean to throw out any 

this, he says ... 

lie thinks that opinion that the Court oannot interpose after the award is 
Equity in case m^^- I know that Universal practice supports such an 
opinion, and that the awards of arbitration under these 
Acts have always been submitted to, but my opinion leans 
very strongly the other way ; and it is because I am with 

tSuu woSd" ^^® ^^^ P^ ^^ y^^^ argument that I am against the 
set aside the latter part of it, for the one part seems entirely to destroy 

award, notwith- , ^ , ^ 

standing it was the Other.(a) 
made under the 

direction of an Act of Parliament, bnt that the Oonrt wonld not grant any relief till after it had 
directed iasnes at law, and that all the persons who were to be bound by the award most be 
parties to the suit in equity, because it must have been the intention of the legislature that 
there should be one final settlement of the rights of all the proprietors whose estates wera 
affected by the Act. 



the commis 
sioners acted 
fraudulently, 
corruptly, or 
with a strong 



There are very few cases where 
the Court has interfered with an 
arbitrator before he has made his 
award, and in these cases the 
interference has generally been 
grounded on the conduct of the 
parties seeking to proceed with 
the reference. Thus, in Mylne v. 
Dickenson, Cooper, 195, the plain- 
tiff agreed to purchase from the 
defendant a patent for making 
iron buoys, relying on a statement 
of the defendant that the commis- 
sioners of the navy had ordered a 
large number of buoys, and in the 
agreement wasaclause for referring 
certain points in dispute to arbi- 
tration. The defendant afterwards 
wrote to the commissioners, stat- 
ing he had changed his opinion as 
to the utility of the invention and 
disposed of the patent. The plain- 
tiff then filed his bill to set aside the 
agreement, and applied upon the bill 



to restrain the defendant proceed- 
ing in the arbitration. Lord Eldon 
granted the injunction, observing 
that it was a singular motion, but 
he thought there was principle 
enough to support it, the arbitra- 
tion being a part execution of the 
agreement, which the bill struck 
at the root of. So in Maunsell v. 
Midland 0, W. (Ireland) Rail- 
way Company, 1 H. & M. 130, 
Wood, V. C, restrained proceed- 
ings in an arbitration made by an 
agreement between two railway 
companies, which he held to be 
vZtra vires. In Pickering v. Cape 
Toivn Railway Company, L. Rep. 
1 Eq. 84, an injunction was moved 
to restrain an arbitration on the 
ground that he was about to as- 
sume a jurisdiction which he had 
not. Wood, V. C, granted an in- 
junction against the defendants 
the company from proceeding ia 
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the reference on the ground that 
they had by their conduct (which 
he considered the only ground 
upon which he could interfere with 
the arbitration) precluded them- 
selves from proceeding until the 
healing. On appeal, however, 
Cranworth, C, discharged the 
order on an undertaking by the 
defendants not to act on any award 
except under the sanction of the 
Court. He considered he could 
not on an interlocutory application 
make any order to restrain the 
proceedings in the arbitration, and 



that whether the parties had by 
their conduct excluded themselves 
from the benefit of their contract 
could not be determined until the 
cause was heard. He, however, 
considered it quite clear that the 
Court had power to stay proceed- 
ings. 

The doubt as to the jurisdiction 
of the Court over arbitrators 
under the Inclosure Acts was set 
at rest by the decision in Speer v. 
CroAvteVy 17 Ves. 216, where a 
demurrer to a bill brought against 
such arbitrators was overruled. 
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[loth June, 1782. Rehearing,] 

A stirmving partner, whether to be considered as a trustee 
for a moiety of the profits for the repreaentabive of the 
deceased partner. 

THIS was a bill filed by the personal representatives of 
a partner in trade against his surviving co-partner for an 
account ; the surviving partner was indebted to the de- 
ceased in a considerable sum. At the original hearing of 
the cause, no case was made for interest, and the con- 
sideration of interest was not reserved ; it now came on 
upon a rehearing, and it was desired by the p1ainti£& that 
a reservation of the consideration of interest might be 
inserted in the decree. 

And for the plaintiffs it was argued that where there 

is an account, the consideration of interest ought always 

to be reserved, for if not, the circumstances of the case, 

which may affbixi a fair ground for interest, may never 

come out before the Master, who will not direct 

his attention to that subject, and that interest could 

never be given on further directions, whatever might be 

the case before the Court, if the consideration of it had 

(a) Lord not been originally reserved(a). In Thelwall v. Moetyn, at 

M^tTe con- ^^® BoUs no case was made for interest, but yet his Hon- 

traiyiii/?<v«*»Q^r at the instance of one of the parties, reserved the 

V. Coleman, 2 ^ ^ ^* 

Atk. 439 ; and consideration of interest, and said it was always to be 
decided in had for asking for. In FeU v. Fell, before Lord Bathurst, 



zSe^Ambi. *^® cause was reheard for the purpose of inserting a reser- 
684. vation of the consideration of interest in the decreeT'^ai^ 

such reservation was inserted though the case was such. 
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that upon its conuDg on for further diiectionsi mteresl 
was refused. 

Lord Chancellob. — ^No case is here mode, but that de- 
fendant is an accounting party. I bare ahrays understood 
it to be an established rule, that a special case must be laid 
before the Court to induce it to reserve the consideration 
of interest J but according to the cases tbat haye been cited 
in all decrees of an account, there (mghi to be a reser- 
vation of interest ; if it is to be inserted, for asking for, it 
ought to be without asking for, and ex debito justituB, 
it ought to be the common course of the Court and all 
decrees where such a reservation is not inserted must be 
wrong, and there ought to be rests made in all the 
accounts. 

It is said that in this case the surviving partner using 
the money he owed to the representatives of his de- 
ceased co-partner in trade, ought to be considered as a 
trustee for those representatives, but I doubt that there 
are any cases to prove that 

As to the question whether interest can be given upon 
the hearing for farther directions when it is not reserved 
in the original decree, I shall give no opinion until the 
case arises* 

As to inserting a reservation of interest when there is 
no case made for it, I will inquire into the practice of the 
Court of Exchequer and of the Master of the Rolls, and 
let this cause stand over till after such enquiry. 

The cause now (15th June) coming on for judgment, 
the Lord Chancellor affirmed his former decree. 

This cause came on for further directions 17th De- 
cember, 

The question was, whether interest could be given in 
this stage of the cause, when the consideration of interest 
had not been reserved by the original decree. 

Calvert Behn, a trader, in co-partnership with Esau 
Pugh, by his will desired that his trade might be carried 
on by Esau Pugh, and the executor whom he named for 
the benefit of his children as to a moiety of the profits, 
and died September, 1770« Michaelmas, 1770, a biU was 
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filed, insisting, among other things, upon this testamentary 
request of the testator founded upon the articles of 
partnership which had been between the partners when 
living; but the Court was of opinion that Pugh was 
not bound to continue the trade, and hj the decree 
made, 1773, declared the partnership to have been 
dissolved at the death of the testator, and ordered the 
Master to take an account of what was due from the 
partnership estate to the testator at the time of his death, 
and to state the amount of the same ta the Court. 
By delay in the cause, the balance in Pugh's hands, 
amounting to above JB9000, was not paid into Court till 
1778. 

It was now insisted, for the infant children of the tes- 
tator, that Pugh ought to be charged with interest for the 
money which he had so long kept in his hands, and with 
which, as they insisted, he had traded, notwithstanding 
that the original decree had not reserved the consideration 
of it, that it might often happen that no case to desire 
interest could appear at the original hearing of the cause, 
but that the facts on which it was to be founded might 
come before the Master. As suppose a case where, at the 
original hearing, there was no evidence, nor even any sus- 
picion that an executor who has to account had made 
interest of the testator's money, and yet it should after- 
wards come out that he actually had made interest, in 
such a case if interest could not be given upon previous 
directions, it could not be given at all, for at the origi- 
nal hearing no case could be made for interest, and the 
rehearing can only proceed upon what was before the 
Court at the original hearing. In Ryvea v. Coleman, 2 Atk. 
439, Lord Hardwicke says, generally no interest can be 
allowed where it is not reserved by the decree ; but 
notwithstanding there is no particular reservation of 
interest by decree, yet there is a discretionary power in 
this Court to allow interest upon special circumstances, as 
where the demand in its nature carries interest, as a bond, 
&c., or where it appears that the administrator has made 
interest of the intestate effects, while the suit has been 
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depending : In Champ v. Moody, 2 Ves. 470, Lord Hard- 
nviche says there may " be a case in which, where interest 
is pointed out in the cause^ perhaps the Court woiild take 
interest to be reserved in the reservation of general direc- 
tions." That the present was such a case when the decree 
was made, interest was pointed out in the cause, for the 
partnership was decreed to be at end, and Pugh to ac- 
count for a bill due from him three years befora Pugh, 
too, by his answer^ insists that he ought not to be ac- 
countable for the profits made in the trade, or for anything 
more than interest ; that it ought therefore to have been in- 
serted in the original decree, and that it was not pressed 
for then, is a neglect which the children, being infants, 
ought not to su£fer by. It was further insisted that 
every surviving partner who carries on the partnership 
trade without accounting for what he is indebted to th& 
deceased partner, is a trustee as to a moiety of the profits 
for the representatives of the deceased partner : Brown 
V. Litton, 1 P. W. 149, 2 Eq. Cas. Abr., and in West v, 
Ship, 1 Ves. 242, Lord Hard/wicke lays it down that if one 
of two co-partners dies, the survivor is considered in this 
Court barely as a trustee for the representatives of the 
deceased. 

That the rule on which Pugh relied was merely a techni- 
cal rule of practice, and ought not to be suffered to stand 
in the way of justice ; that precedents ought not to bind 
in such a case as this as they did in adjudged points of 
law, which it might be dangerous to overturn. That to 
refuse to send it now to the Master, to see if interest had 
been made of the money, which was all (fhat) was required, 
would be only to save a great expense to the estate ; for the 
infants, if this was refused, must fib a supplemental Bill 
for this purpose. 

On the behalf of Pugh it was said that there was not 
any instance of any inquiry being sent to the Master 
upon further directions, when the consideration of interest 
was not originally reserved {Creuze v. Humter, 2 Ves. 
jun., 164, contra). 

Lord Chancellor said he did not think a surviving . 
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partner waa to be considered in this Court as a trus-% 
tee for the representatives of the deceased partner if he 
had been always ready to accoontb The justice of this 
case, however, seemed to be that Pugb should be account^ 
able for profits made of the money, for he admits 
that it has always been engaged in his trade, and it is im<> 
possible that a man can say he has always been ready to 
account, and in the same breath confess that be has 
employed the balance he used in an advantageous trader 
This is the justice of the case ; but the question is how 
that justice is to be got at This has been argued to be 
like a general case of interest If it were so, I should 
be of opinion that I could not give interest now, for I 
woidd not, upon such an occasion as this, break through 
the general rule, that interest is not to be given upon 
further directions, where the consideration of it is not re* 
served by the original decree ; but I do not consider this 
as a case of general interest, and I think that under the 
general directions proceeding upon what is stated in the 
Master's report, I may direct the Master to inquire and 
state to the CSourt whether Pugh has made any and 
what advantage of the balance in his hands due to the 
estate of the testator. 

I doubt very much whether a supplemental Bill would 
have lain in this case, for in every supplemental BiU some, 
thing must be stated than what appeared upon the original 
Bill, and the time running upon that original cause» 



Although it is well established regard to a number of different 

that where the capital of a de- considerations, and are by no 

ceased, bankrupt, or retiringpartner means entirely governed by the 

has been continued in the partner- rules derived from the law relating 

ship business his representatives to trustee and cestui qu0 trust. 

are generally entitled to some The various stipulations and 

share in the profits realized by agreements in the partnership 

that business, and not merely to articles, " the nature of the trade, 

interest on the amount of the the manner of carrying it on, the 

capital, yet the cases where this capital employed, the state of the 

happens must be decided with due account between the partnership 
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and the deceased partner at the 
tipie of his death, and the conduct 
of the parties after his death, may 
materially affect the rights of the 
parties." (See the judgment of 
Wigrcmif V.-C, in WUlett v. 
Blandford, 1 Hare, 252, 272.) 

In most of the cases long and 
complicated inquiries have been 
directed, in order to determine the 
proportion of the profits which 
properly belongs to the estate of 
the deceased or bankrupt partner ; 
Crawshay v. Collins, 15 Ves. 218, 
1 J. & W. 267; Wedderbum v. 
TT., 4 My. & Ci". 41 ; WilleU v. 
Bla7idford,loc.cii. This propoi-tion 
does not depend entirely either on 
the partnership articles, which, 
however, must have their due 
weight, or on the respective 
amounts of the capital of the 
partnership and that part of it 
due to the deceased or bankrupt 
partner. 

Thus in Brown v. De Tastet, Jac, 
284, the capital of a partner who 
bad died intestate having been re- 
tained and employed in the busi- 
ness, his representatives were 
declared entitled to the profits 
arising from such employment. 
Eldon, C, in giving judgment, 
stated (p. 296) that he did not 
consider that in all such cases the 
profits were to be divided as if the 
partner had not died or become 
bankrupt, although that might be 
the law in some cases, yet that 
whoever chose to employ the pro- 
perty of another for the purposes 
of their trade had no right to say 



that the account should not be 
taken. He considered (p. 298) 
that if tl^e business be such that, 
on the death of the party, other 
persons are concerned in aiding it 
by the application of their skill, 
their services, or their money, 2^ 
great deal might be included 
under the head of just allowances, 
which he accordingly directed the 
Master to state. Such allowances 
have accordingly been made in 
most cases (see Crawshay v. GoU 
linSf 1 J. & W. 267 ; Featheraton- 
haugh v. Tv/mer, 25 B. 382), but 
have been refused in some where 
the surviving partners were also 
executors, agreeably to the general 
rule that a trustee or executor is 
not entitled to any compensation 
for his time or trouble : Burden 
V. S., 1 V. & B. 170 ; Stacker v. 
Dawson, 17 L. J. Ch. 282, aflSrm- 
ing S. C, 6 B. 371. 

In Wedderburn v. TT., 22 B. 88, 
BomiUy, M. R, divided the cases 
where the liability exists of ac- 
counting for profits made in a 
trade by the use of capital belong- 
ing to the estate of a deceased 
person into three classes. The 
first, where the surviving partners 
continue to trade with the capital 
composed wholly or in part of the 
estate of the deceased. In such a 
case, "the Hability to account does 
not proceed on the ground of any 
misconduct in the continuing 
partners, but solely on the ground, 
which is common to all the cases, 
that the profits are matters arising 

from the capital, and consequently^ 

I 2 
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that they belong to the persons to 
whom the capital belongs." The 
second class of cases is where the 
representatives of the deceased 
employ the assets in carrying on a 
trade for their own benefit " The 
liability to account for profits in 
this case proceeds principally on 
the ground of misconduct and 
breach of trust in the executors. 
In these cases the amount of 
capital so employed is generally 
easily ascertained, and the cestui 
que trust are entitled, at their 
option, to interest at five per cent, 
on that amount as to the profits 
actually mada" The third class 
partakes of the nature of the other 
two, where the surviving partners 
are also the personal representa- 
tives of the deceased partner. 
''The liability to account in this 
case does not necessarily proceed 
on the ground of misconduct, but 
involves a consideration of the 
circumstances of each particular 
case." The first and third classes 
may be wholly or in part regulated 
by contract, i. 6., partnership arti- 
cles, and the rules which apply 
to them vary according to the 
peculiar circumstances of each 
case. 

Accordingly, in the case before 
him, where a firm was almost or 
quite insolvent at the death of one 
partner, so that if the share of 
such deceased partner had been 
attempted to be realized by wind- 
ing up the business nothing would 
have been produced, but large 
profits subsequently accrued by 



reason of the great skill and 
ability of the surviving partners, 
who, even looking solely at the 
interests of the persons interested 
under the will of the deceased 
partner, had no course open to 
them but to continue the business, 
the Master of the Bolls held that 
the representatives of the deceased 
partner were not entitled to any 
profits beyond certain sums which 
had been before paid to them on 
account of interest on the sums 
due to the estate of the deceased 
partner from the partnership. In 
this case the goodwill of the busi- 
ness belonged, under the partner- 
ship articles, to the surviving 
partners. 

The third class of cases men- 
tioned by the Master of the Rolls 
must be considered as comprising 
thpse in which, although the sur- 
viving or continuing partners are 
not executors or trustees, yet they 
are acquainted with or fixed with 
notice of the fact that a breach of 
trust has been committed in leav- 
ing the money of the deceased or 
bankrupt partner in the partner- 
ship concern: Ex 'parte Watson, 2 
V. & B. 414. Where the con- 
tinuance of the fiinds in the busi- 
ness is authorised, or where the 
partners have no notice that the 
funds have been improperly al- 
lowed to continue, it would seem 
that they will not be made to 
account for anything except the 
profits. The persons beneficially 
entitled will not be able, at their 
option, to charge the partners with 
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interest, nor to make them replace 
the funds if they have been lost 
wholly or in part in the course of 
the business. 

Interest has in many cases been 
allowed in the place of profits, 
both to the surviving partners and 
the representatives of the bank- 
rupt or deceased partner. Thus 
in Crawahay v. Collins, 2 Russ. 
325, where there was a personal 
ILgreement that a partner who 
afterwards bec^^me bankrupt 
should be considered to be en- 
titled to three-eighths of the 
capital, his assignees were held 
entitled to three-eighths of the 
profits of the business carried on 
after his bankruptcy ; and although 
various sums were due from the 
bankrupt to the partnership, 
these were not considered as di- 
minishing the amount of capital, 
but as debts carrying interest 
So in Cook v. CoUingridge, Jac. 
607, where two of the surviving 
partners had been appointed ex- 
ecutors with the son of the de- 
ceased, who was afterwards taken 
into partnership ; an attempted 
sale by the executors to the part- 
ners of the shares of the deceased 
partner in the business having 
been set aside, and an account of 
profits directed, it was held that 
sums paid to the family of the 
deceased partner were not to be 
taken as reducing the amount of 
capital, but interest was allowed 
on them. See also Townend v. 
TovmeTtd: 1 Giff 201. 

The right of the representatives 



of the deceased or bankrupt pai*t- 
ner to participate in the profits 
may be altogether excluded by 
the peculiar circumstances of the 
cases, as in Simpson v. Chapman, 
4 D. M. & G. 154 ; Wedderbum 
V. Wedderbum, 22 Beav. 84. It 
may also be lost by the laches of 
the representativea This is shown 
by the case of Clements v. Hall, 
2 De G & J. 173, where Cranr- 
worth, C, laid down that where the 
concern is of a speculative nature 
requiring outlay, the representative 
can claim no share in the profits 
unless he contribute a due propor- 
tion of the money for the purpose 
of the business. Thus the represen- 
tative of a deceased partner in a 
mining concern may forfeit his 
right to subsequent profits by 
lying by and not contributing to 
the expenses. But this doctrine 
does not apply where the sur- 
vivor keeps the representative 
in ignorance of the real state of 
the case. He is bound to dis- 
close every fact which will enable 
the representative to exercise a 
sound discretion as to the 
course which he « ought to pur- 
sue. It was accordingly held in 
that case by the majority of the 
Court of Appeal, but with the 
dissent of the L. J. Knight 
Bruce, and of the Master of 
the Rolls in the Court below, 
that the right to share in the 
profits continued. See also Knox 
V. Oye, cited Lindley on Partner- 
ships, p. 998, 2nd ed., and as 
to the necessity of disclosing the 



•> 



118 MABJORAH V. SAUNDEFORD. 

state of the partnership affiurs^ partner having taken no steps to 
Parsons v. Hayward, infra. wind up the business/ or even to 
In FeaJtherstonhjaugh y. Turjier, inform his co^partner of the expi- 
25 B. 382^ a partnership had been ration of the term. In compu- 
formed between two surgeons, and ting the amount of capital left in 
one having died, it was held, the business by a deceased bank- 
under the circumstances, that his rupt or retiring partner, the 
representative was entitled to value of the goodwill must, in 
participate in the profits, and an general, where there is no special 
inquiry was directed of the clause in the articles, be con-< 
profits arising from any customers sidered as belonging to all the 
of the partnership who had be- partners. Smith v. EveriU, 27 B« 
come so by reason of the deceased 236*; Melluiah v. Keen, 27 B. 236 ; 
being a partner, and aU just al- and if the continuing partners re- 
lowances were to be made to the new a lease of the place where 
surviving partner. A right to the business is carried on, they 
participate in the profits was in wiU be considered as having done 
Parsons v. Hayward, 31 B. 199, so for the benefit of the deceased 
allowed to a sleeping partner, or retiring partner, as well as for 
where the profits had been made their own : Clefments v. HcM, 2 
after the expiration of the period De G. & J. 123 ; Clegg v. Fish- 
for which the partnership was wick, 1 Mac. & Gor. 294« 
originally agreed on, the active 
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Sat. 2l8ty & Hon. 23rd June, 1783. 

The temporalUiea of a vacant Bishopric are i/n the ha/nda 
of the Kimg, till the Bishop sues his writ of restitution 
of the temporalities; and if a benefice become void in 
the Tneom time, the Crown muy present to it 

PETITION to superaede the caveat which had been 
entered by the Archbishop of Canterbury to stay the 
affixing of the great seal to the presentation by the 
Crown of Dr. Tarrant, the petitioner, to the Rectory of 
Wrotham, 

After the decease of the last Archbishop of Canter^ 
bury, and after that Dr. Moore (late Bishop of Bangor) 
had been elected to the See of Canterbury, and afba: his 
confirmation and consecration, but before the archbishop 
had sued out his writ for the restitution of his tempo -» 
ralities, the Rectory of Wrotham became void by the 
death of Dr. , and the Crown, as having at that 

time the possession of the temporalities of the archbishop, 
presented the petitioner. The presentation was signed 
the very day that the archbishop went to do homage to 
the King for his temporalities ; but there was no doubt 
that the presentation was prior in time to the archbishop 
actually doing hom^e. 

For the petition Wilson{(ji) argued that the Crown had W Manafield 
right to make the presentation in question, the temporalis Thursday, 
ties not having been at that time restored, and for that pur- aimied^the 
pose relied on the words of the writ : Rastal's Entries, S™® si^^e ** 

* Lincoln s Inn 

630, 531 ; Old Book of Entries, 130, 133. There can be HaU. 
no doubt but that the moment the See became vacant, the 
temporalities came into the possession of the Crown, and 
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that whatever profits arose during the Yacation were the 
property of the Crown. 14 Ed. III. Stat. 4, c. 6, empowers 
the Crown to convey the temporalities, with exception only 
of advowsons; they therefore always remained in the 
Crown« And it cannot be disputed, but that an advow- 
. son which falls vacant while the temporalities are in the 
hands of the Crown is to be presented to by the Crown ; 
and the only question is whether temporalities remain in 
the Crown* after the election and confirmation of the 
bishop. If they do not, either the temporalities can never 
have been in the hands of the Crown, which will not 
be pretended, or the confirmation must take them out of 
the hands of the Crown ; and if the latter be the case, 
the writ of restitution of the temporalities must be en- 
tirely useless and nugatory. It will be argued, possibly, 
that the writ of restitution has relation back to the 
confirmation, and vests the temporalities in the bishop 
from that time ; but there certainly is no case where any 
relation or fiction of law is suffered to take from the 
Crown that which was once in it, not even a relation in 
the case of bankruptcy. There is not in the books any 
case in point with the present ; but there are in the books 
dicta upon the subject, and all those dicta favour the 
opinion, that till the actual restitution of temporalities, 
ull is in the Crown. 1 Eo. Abr. 881 is directly to that pur- 
pose. By the Stat Be Free. Regis, 17 Ed. II. Stat. 1, c. 14, 
if tenant of the bishop commits felony, the escheat shall be 
to the Crown, provided the temporalities were then in the 
hands of the Crown: so Covert's Case, Cro. EL 754; Y. B. 
41 Ed. m., fo. 5, b. ; 2 Inst. 15. In the present case, not 
only the temporalities were in the hands of the Crown, 
but it may even be doubted whether the See was not 
vacant at the time of this presentation; for the See is not 
completely full till the archbishop is thrononized and in- 
stalled, which ceremony came in the room of confirma- 
tion, and which cannot be till the archbishop has obtained 
restitution of his temporalities. 

Serjeant Adair, for the Archbishop, argued that the 
great seal ought not to be affixed to the presentation. He 
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did not dispute that during the vacancy the temporalities 
were in the Crown, and that the rights annexed to the 
temporalities are during the vacancy to be exercised by 
the Crown ; but that right ceases when the vacancy which 
is the cause of it ceases. The origin of this right of the 
Crown has been variously accounted for by different 
writers, but the most probable opinion is that of Madox, 
in his History of the Exchequer, Ch. 10, § 3, " That the 
^gs of England used upon an avoidance to seize the tem- 
poralities of bishoprics and abbeys of Boyal foundation 
(and all bishoprics are of Royal foundation) upon the title 
of seigneury as immediate lords." Now, if this be the 
true foundation of the Crown's right, that right can sub- 
sist only during the vacancy, for when the Crown has 
itself appointed its tenant it cannot take the profits of the 
fee. 

All the dicta in the book (for cases there are none) are 
prior to the statute 26 BL VIII. c. 20 ; but prior to that sta^ 
tute the Crown could do nothing to signify its assent to the 
election of the bishop, but make restitution of the tempo- 
ralities. The case is very different now, when by that 
statute the confirmation is transferred to the Crown ; for 
the confirmation is of itself a complete assent to vest the 
rights of the bishopric in the bishop. It is objected that 
if the temporalities were out of the Crown prior to the 
writ of restitution, the writ would be nugatory ; but besides 
the answer already given that restitution of the tempora- 
lities was necessary before the confirmation was transferred 
to the Crown, there is another principle on which the writ 
was necessary. In ancient times the temporalities of 
bishoprics formed a beneficial part of the revenues of the 
Ci'own, and there was not only a legal but an actual seizing 
of the temporalities by the Crown; the reason, therefore, 
of this ancient process was that these writs might have 
the effect of a writ of execution after judgment: the 
judgment vests the property of the defendant in the 
plaintiff, ^and the writ is only a notification to the sheriff 
that he may execute the judgment ; so the transfer of the 
temporalities from the Crown to the bishop must be noti* 
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fied by the writ to the Eing^s officer, the escheator or 
cnstofl. By the form of writ it seems that both requisites 
are necessary to give the Oown the right to present, 
that is, as well that the See should be vacant as that the 
temporalities should be in the hands of the Crown 
(Oodolph« Bepert Oanon. CL 3, § 6). All the books agree 
that the bishop is bishop by the consecration, though the 
Crown may, ex graUd, grant him the temporalities sooner. 
Though the Crown, therefore, in the present case had the 
temporalities at the time it made the presentation, yet the 
See not being then vacant, it could have no right to 
pres^it 

The authority cited for the dictum in 1 Bo. Abr. 881, 
is the T. R 38 Ed. IIL, folio 30, b, but that is merely the 
assertion of counsel argiung the case. Qodolph. (ubi sup.) 
cites from the same case the mere assertion of the counsel 
on the other side, so that neither of these are any autho- 
rity. The question, in that case in the Y. B. was whether 
the bishop consecrated, but not having obtained restitution 
of the temporalities, should be vouched to wan'anty by a 
tenant, and whether by the name of bishop. The Court 
finally were of opinion that he should be vouched to 
warranty ; but I have not gone through the report with 
sufficient accuracy to say that the Court went upon the 
ground of the bishop's being complete bishop after conse- 
cration. Though the sayings in the books are that after 
confirmation the temporalities still remain in the Crown, 
yet none say that they so remain after consecration. 

Kenyon, on the same side, cited Qodolph. 29, ^ The 
temporalities are to remain in the King's hands during 
the vacation of the archbishopric." Here the vacation 
had ceased, the King as paterpatricB has all vacant posses- 
sions as escheats ; but here there was an owner of the 
property, namely, the archbishop. It is objected that if 
the temporalities are out of the hands of the Crown 
before the writ of restitution of them is sued out, 
the writ is of no use. I admit that it is of none. It can- 
not 'be executed ; there is no such person now as an 
escheator, though it is directed to such an officer. If it 
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he said the sheriflf might execute it, I answer the sheriff 
never did execute it, and no instance can be produced of 
its having been executed by any one else. The restitu- 
tion, in fact, is impossible ; and if the law will dispense 
with it as an impossibility, it will equally dispense with 
the writ. 

. Lord Loughborough, — ^I will shortly state how this 
matter strikes me, and the point which I wish to be 
attended to in the argument. Before the eleventh cen-- 
tury bishoprics were conferred by the Sovereign, the 
pastoral cares as well as the temporal possessions, and the 
bishop doing homage received the bishopric completely 
from the Crown. In the eleventh centuiy the Church of 
Rome began to insist that it was an abomination that 
bishops should receive their pastoral care from the hands 
of secular persons ; this gave rise to a contest, in which 
the Church finally prevailed, and it was established that 
the bishops should receive their spiritual care from the 
Church, and the King then seized upon their temporali- 
ties. A division of the power of conferring his rights upon 
the bishop took place, and the bishop could only obtain 
investiture of his temporalities as any other tenant could^ 
Now it was a clear principle of the old law that no estate 
«50uld pass from the Crown (not, indeed, from any person, 
but particularly not from the Crown) without a formal ancj 
solemn act ; whence it followed that to vest the temporali- 
ties in the hands of the bishop there must be some formal 
act of the Crown which must be subsequent to the homage 
done, as it was in the case of an heir who must have livery. 
And it will particularly be important to consider how 
the case was of an infant having attained his age, but not 
yet having livery, whether in the intermediate time the 
profits were not in the lord. Hales' Case, 8 Co. 172. 

23rd June. Scott, for the Archbishop : Very little can 
be found in the books immediately applicable to the 
present question ; but a great deal may be found in them 
upon heads analogous to the present question, but which 
are involved in much obscurity, because they relate to 
forms which are now become obsolete, I shall argue 
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''that the interest of the Crown in the profits of the tem- 
poralities of a bishopric, whether founded on feudal 
principles and the relation of lord and tenant, or upon 
prerogative, giving the Crown a right to vacant possessions, 
exists only during the vacancy and while the temporalities 
are in the King's hands." If either of these requisites be 
wanting, if the temporalities are not in the King's hands, 
but he has granted them to the intended bishop, though 
the See is still vacant, or if the See be fiill, though the tem- 
poralities are not yet restored, in either case the King has 
no right to the temporalities, and cannot present In the 
present case I contend that when the presentation was 
made there neither was a vacancy nor did the temporali- 
ties remain in the King's hands ; and, in arguing that the 
temporalities were not at that time in the King's hands, I 
shall submit to your lordships that the temporalities never 
were in the Crown ; for if a matter of form be necessary 
upon feudal principles for the restitution of the tempora- 
lities to the bishop, some formal act must be necessary to 
yest them in the Crown, and if, notwithstanding the Stat of 
Cha. IL, feudal strictness must be complied with, it must 
prevail as well against the Crown as against the archbishop. 
The origin of the right of the Crown to the temporali- 
ties seems not properly deducible from the feudal relation 
between the King and the bishop as between lord and 
tenant, but from the Boyal prerogative ; for if that feudal 
relation ever did subsist, it seems to have taken its rise 
under William Rufus (Mad. Hist. Exch.). The case of a 
bishop seems not to be perfectly analogous to that of an 
heir suing out his livery; it is more analogous to the 
doctrine of simple feuds, in which the beneficium of the 
feudatory was merely for life, as the estate of the bishop 
now. The livery in that case was what created the tenure 
and the feudal relation between the lord and tenant. 
If the bishopric be considered as a feudal office, it must be 
gained by the investiture. The right to the temporalities 
must originate by the livery of the office. To consider the 
bishop as feudal tenant, he is so before he receives the 
temporalities ; for immediately upon confirmation he is 
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t)ound to perform that important service, to attend the 
council of his lord, and to sit in Parliament (Gibs. 
129). 

If the right of the Crown be said to be a right which it 
has by virtue of prerogative, which gives it all vacant 
. possessions, the archbishopric here was not vacant. If it 
proceed upon the principle which gave the Crown the 
right of wardship, because there was no person to do the 
services, or if upon the principle which gave the Crown 
the profits before investiture of the tenant, because then 
likewise there was no person to perform the services, the 
principle fails here, for here the bishop is confirmed, and 
may discharge all the sacred functions of his office. In* 
vestiture is by the feudists distinguished into two kinds- 
proper investiture and improper investiture. The former 
is where the lord upon the soil, or within view of it, makes 
delivery of it ; the latter, where the lord, not being upon 
the soD, by delivery of something else makes a symbolical 
tradition of the land. The office of bishop cannot, it 
should seem, be conferred but by improper investiture, as 
by delivery of the ring and staff or other symbolical de- 
livery, immediately upon which the bishop had not what 
the feudists call the actuaUa, but the civilia poaseaaio, 
which is quoad jus fructuum perdpiendorum. The con- 
secration of the bishop has now come in the place of the 
delivery of the ring and staff, and is in effect a symbolical 
tradition of all which the bishop is entitled to by virtue of 
his office (Bro. Quare imp. 74). The language of 17 Ed. IL 
Stat. 1, c. 14, seems to show that the See must be vacant, as 
well as the temporalities in the hands of the Crown, to 
give the escheat to the Crown, and the writ in F. N. B. 
seems to prove that the King's title ceases the moment 
the See is full (Latch. 245, the argument of Dodderidge), 
The grants of options are always made stating jpos^ confir- 
Tnationem, and they are so in Gibs. Cod. 

But if the temporalities were not in fact restored to the 
archbishop by confirmation, I contend that they never 
were in the Crown ; for, supposing the military tenure of 
the bishop to exist at this day, with all the fruits of that 
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tenure, yet it will be incumbent on Dr. Twrromi to show 
that the King has done everything which, as superior lord, 
he ought to do to entitle himself to the wardship or the 
profits of a fee. The King could not enter upon the 
lands of an heir upon whom a descent was cast, before 
office found, or some other solemn act to ascertain the 
King^s interest in the land ; and the same law must have 
obtained in the case of a bishop or archbishop. 

It is true that Mallary (Qu. imp.) says the contrary; but 

the authority he cites (Fitz, Sci. Fac, 113) overturns his 

doctrine, for there the King's title appeared by record, and 

the very books which say that before office found the free^ 

hold in law is in the Crown, still admit that till office 

found, that is, till the King has a freehold in deed, he can 

(a) But where make no grant, (a) (Bro. Abr. Com. Dig.) 

teaant^es I^^d LcfughhoTough stopped MaTiafidd, who was going 

a!dvowTOii"or ^ '^P^J* ^ho Oourt does not in this case proceed as in 

in case of an hearing a disputed point which they are to determine ; but 

though the the only question before us is whether or not it be proper 

S^King'*°* ^ *^*^ ^^ great seal should be affixed to this presentation ; 

before office aii(j if it is oiJy doubtful whether the Crown may not 

found, yet , ... 

if the Church have & right to present (and that it is so in this case the 
the KSg^rfiail Warmest friends of the archbishop cannot deny), it would 
^ffi^'^*20EdL ^ ^^^ improper for the commissioners not to put the seal 
IV., 11; Wood- to the presentation. By affixing the seal no person will 
2 Vent. 270.' be bound, but the archbishop may still prosecute his claim 
as he pleasea The only question similar at all to the 
present which I can find to have come before the Court 
was a question before Lord NottiTighimy where his lordship 
affixed the great seal to the presentation against his own 
opinion of the law of the question. It cannot be neces- 
sary, therefore, to deliver any opinion ^on the question 
which has been argued ; however, I will shortly state why 
J think the King's title to present is clear. Anciently the 
Crown appointed to all ecclesiastical dignities ; one act con- 
ferred both the spiritual office and the temporalities, and 
before the Conquest they were all held in frankalmoign. 
In the fifth year of William Rufus, who had kept several 
bishoprics long vacant, and who is said to have done it 
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only OA account of the profits which he gained by th^ 
temporalities remaining in his hands, though possibly (for 
the historians of his reign were manifestly prejudiced 
against him) for a better reason, and to assert his right to 
the nomination of bishops. In the fifth year of his reign 
he raised Anselm to the See of Canterbury, and the office 
was conferred on him per annulum et baculum, though 
with much reluctance and grimace on his part ; but no 
sooner was he invested with this dignity than he imme- 
diately asserted the doctrine which had been transmitted 
to him from Rome, that the nombation of bishops of right 
belonged solely to the Church, and he refused to consecrate 
any bishops nominated by the Crown, This produced a 
controversy which lasted all that reign, and was terminated 
in the succeeding reign by its being agreed with the Pope 
that the King should not confer the spiritual office, but 
the bishop should do homage to him for the temporalities. 
Afterwards Henry II. endeavoured to alter this by the 
twelfth article of the Constitutions of Clarendon, but the 
Pope would not assent to it, though he did to the eleventh 
article, (a) The temporalities of the bishopric became firom («) See the 
that time distinguished from the spiritualities. Mat Paris, 

The right of the bishop, as it was derived under the '""^ "^° ^^^^ 
tenure of the Crown, is clearly explained by the Stat, of 
Marlebridge, c. 16, the Stat, de Pi-se. Reg. and Bro. Title 
Livery, pi. 8. Upon the death of the bishop, the King, 
having no tenant, enters upon the profits. The spirituality, 
the office of the bishop, is conferred by election and con* 
firmation; but by confirmation he is not the King's tenant, 
but only is entitled to become the King's tenant, and 
actually becomes so by doing homage, and then he is de 
jure entitled to restitution of the temporalities: before that 
the freehold of the office is not in him^ and he has only an 
inchoate title to become the King's tenant. These things 
are thrown out through respect to the argument, not as 
necessary to found my opinion upon. 

Aahv/rsty Lord Commissioner, had no doubt that the 
presentation ought to pass the great seal, and said it was 
not necessary to give an opinion on the question which 
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had been argued, but he thought it clear that the Crown 
had a right to present 

Hotham, Lord Commissioner, was of the same opinion 
as to affixing the great seal to the presentation, and 
inclined to think the Crown had a right to present. 
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FARQUHARSON v. LORD COLVILLE. 



lUh July, 1772. 

THE late Lord Colville, by his will, gave all he should 
leave in the world to trustees to pay his debts and legacies, 
among which was £1,000 to the present lord, his brother 
and heir, and as to the residue in trust for natural 
children. 

The testator had a real estate, in Nova Scotia, but, as 
there was no witness to his will, it descended to the heir- 
at-law. 

Lord Chancellor Apaley held, on the authority of Hule 
"V. Greenbank, 1 Ves. 298, and Boughton v. Boughton, 2 
Ves. 12, that, supposing the words of the will would have 
passed real estate if attested in due form (which he 
doubted). Lord Colville was entitled to his legacy, and also 
to the real estate. 

JEFFREYS V. DUHAMEL. 



12ih December, 1775. 

LORD BATHURST made a Uke decree where a copy- 
told was expressed to be devised, but was not surrendered, 
and the heir had a legacy and an interest in other estates 
devised to him. 



A will sufficient to pass personal estate, could not, according to the 
estate, but not executed with the old law, be read against the heir 
formalities necessary to pass real at common law for any purpose 

K 
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soever. Such heir was accordingly 
not put to his election by the will, 
but could claim all the benefits 
given him by it without having to 
relinquish real estate which the 
will purported to dispose of. This 
privilege was, however, confined 
to the heir at common law. The 
customary heir, who became en- 
titled to copyholds, which did not 
pass by the will for want of a 
surrender to the uses of it, was 
nevertheless put to his election by 
the will, the case noted above 
being clearly erroneous, and op- 
posed to numerous authorities : 
Allen V. PoultoUy 1 Ves. 121 ; 
Cook V. Hellier, 1 Ves. 234 ; Uneit 
V. WUkea, Ambl. 430. In Brodie 
V. Barry, 2 V. & B. 127, the ques- 
tion arose whether the heir of 
lands in Scotland was to be put to 
his election by a devise of these 
lands contained in an English 
will not sufficient to pass them. 
Grant, M. R, held that the heir 
must elect. He considered the 
case analogous to that of copy- 
holds, both a Scotch testament 
and a will of copyholds being 
rather a declaration of the uses c^ 
a previous conveyance than a con- 
veyance itself. The same decision 
was come to in Reynolds v. Tovin, 
1 Russ. 129 ; M'Call v. M'Gall, 1 
Dru. 283 ; Dundas v. D., 2 D. & 
CI. 349 ; Maxwell v. Hyslop, 4 
Eq. 407 ; Orrell v. 0., 6 Ch. 302. 
In Dewar v. Maitland, L. Rep. 2 
Eq. 834, a devise of an estate in 
St. Kitts contained in a will, duly 
attested according to the English 
forms, but not according to those 



of St. Kitts, where three witnesses 
are required, was held to put the 
heir to his election. In such 
cases a clear intention to dispose 
of the particular property must 
appear by the will, for an heir is 
not to be disinherited by am- 
biguous expressions. Thus, in . 
Johnson V. Telford, 1 R. & M. 
244, a devise of all and every the 
testator's real and personal estate 
whatsoever and wheresoever which 
he or any person in trust for him 
were, or was, or should be seised 
or possessed of, was held not to 
put the heir of Scotch lands to his 
.election. In this case the limita- 
tions contained in the will were 
not applicable to Scotch heritable 
property, but the decision was 
followed in Allen v. Anderson, 5 
H. 163, and Maxwell v. M., 16 B. 
106, aff 2 D. K & G. 705. The 
principle in such cases is thus laid 
down in Wentworth v. Cox, 6 Mad. 
364. " A general gift of all my 
estate passes such estate only as 
the nature of the instrument is 
intended to pass, but if the tes- 
tator had no such estate then he 
must have meant to pass his only 
estate." It has accordingly been 
held that, where the testator has 
other real estates, a general devise 
of estates is not sufficient to raise 
a case of election in regard to 
estates tail : Pole v. Somers, 6 Ves. 
309, 819 ; or copyholds devised 
before Mr. Preston's Act, and not 
surrendered to the use of the will : 
Judd V. Pratt, 13 Ves. 168 (see 
other cases, 1 Jarm. 3rd ed. 632) ; 
or property held in joint tenancy : 
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Dummer v. Pitcher, 2 My. & K. 
262. On the other hand, the 
lands intended to pass need not be 
mentioned by name, so long as an 
intention to dispose of them is 
suflficiently shown by the will. 
Thus, in Churchman v. Ireland, 1 
R. & M. 250, a devise of " all and 
singular my estate, &c., which I 
shall die possessed of," was con- 
sidered a sufficient indication of 
intention to pass after acquired 
property to put the heir to his 
election (see also Theluaaon v. 
Wcodford, 13 Ves. 209, aff. 1 Dow, 
245) ; and, in Orrell v. 0., 6 Ch. 
302, a devise of "all the rest 
residue and remainder of my real 
estate situate in any part of the 
United Kingdom or elsewhere " 
was held to put a Scotch heir to 



his election, although the testator 
had real estate in England at the 
time of his death. It was con- 
tended for the heir that the words 
ought to be interpreted as mean- 
ing "my real estate devisable or 
disposable by this particular in- 
strument ;" but the objection was 
overruled, as making the reference 
to any part of the United King- 
dom (which the Couit considered 
to have been introduced for the 
express purpose of including the 
estates in Scotland) simply idle. 
That the words in the case of 
Farquharson v. Colville, would 
probably be held now sufficient to 
pass real estate : see Huxted v. 
Broomer, 4 B. C. C. 437 ; 1 Jarm: 
Will. ch. 22, § 5 ; Cooke v. Jag- 
gard, L. Rep. 1 Ex. 125. 
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Easter Term, 1783. 
Friday y \6th May, 
Monday, 19th May. 

A fine is a bar to every charge upon the land to which 
the party levying thefin^ is entitled in his ovni right 

A legacy was charged on the testator's personal, and if 
that should prove defiment, on reed estate. The per- 
sonal estate was sufficient at the testator's death, hut 
was distributed without any provision being made for 
the legacy. The legatee by her warriage settlement 
settled a portion of the legacy on trusts for herself, her 
husba/ad, a/nd the children of the marriage, who should 
be living at the death of the survivor of the husband 
and wife. Afterwards the wife became entitled to the 
real estate charged by descent, and she and her hus- 
band sold it to different purchasers. A hill, filed by 
her a/nd an infant son, praying (inter alia) to have 
the legacy declared a charge on the real estate, and to 
have the money raised, dismissed as against the pur- 
chasers. 

IN 1754, Edward Freeborn devised a legacy of £1,500 
to his daughter Elizabeth, payable out of his personal 
estate, and if that should prove deficient, he charged the 
same upon his real estate, and died leaving assets which 
came to the hands of Edward Freeborn the younger, his 
son. Edward Freeborn the younger was likewise his heir- 
at-law, and entered upon his real estate. 

January 9, 1762, Elizabeth Freeborn, being entitled to 
this £1,500 to her own use, and being about to be mar- 
ried to John Beynon, made a settlement, in which John 
Beynon joined, and thereby it was agreed that John 
Beynon should have iE700, part of the said £1,500, to his 
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own use, and the said Elizabeth assigned the remaining 
£800 to the said Edward Freeborn and defendant GoUins, 
in trust to pay the interest thereof to John Beynon for 
life, and, after his decease, to the said Elizabeth for life, 
and, after the decease of Elizabeth, to such children 
of the marriage who should be living at the time of the 
decease of the survivor of the said John and Elizabeth as 
the survivor of them the said John and Elizabeth should 
by will appoint, and, in default of appointment, to all the 
children of the said marriage who should happen to be 
li\dng at the time of the decease of the survivor of the 
said John and Elizabeth, share and share alike, and if no 
children should be living at the time of the decease of the 
survivor of the said John and Elizabeth, then to such 
persons as the said Elizabeth should by will appoint, and 
in default of appointment, then to her executors or ad- 
ministrators ; and in the said deed was contained a cove- 
nant that the said trustees should only be answerable for 
what each of them should separately receive of the said 
trust money, and not the one of them for what the other 
should receive. The marriage immediately took effect. 
Soon after this settlement Edward Freeborn, the son, died 
intestate, whereupon his real estate descended on Eliza- 
beth Beynon, and Elizabeth Beynon took out administra- 
tion of his personal estate, and possessed, as she stated by 
the bill, assets to pay his debts and the debts of Edward 
Freeborn the father. 

16th June, 1762, John Beynon and Elizabeth, his wife, 
levy a fine of the estate descended on her from his brother 
Edward Freeborn, in which GoUins was conusee, and 
declare the uses to such uses, as John Beynon and Eliza- 
beth, his wife, should appoint, and, in default of appoint- 
ment, to the right heirs of John Beynon. 

In 1764-65-67 and 70, various conveyances were made 
of different parts of the estate by John Beynon and Eliza- 
beth his wife to different purchasers, defendants in this 
suit, for valuable consideration, and in one of the convey- 
ances, that to Jackson, GoUins was a party. 

In 1771, John Beynon became a bankrupt, and GoUins 
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proved the debt of £800 under the commission, but had 
not yet received any dividend. Soon afterwards John 
Beynon died Both his assignees were dead, and the ad- 

i^uchWu-h ^f^ii^strator of his surviving assignee was a defendant (a). 

doubted In 1776, the bill was filed by Elizabeth Beynon and 

if he was * ,- i_ -l 

proper party, John her son, an infant, against the different purchasers 

?"»iiTof the ^^^ Gollins, the surviving trustee, praying as against the 

e^t^eof the purchasers to charge the sum of £800 upon the estate, 

inaincd to be notwithstanding the fine, and to raise the money thereout 

the creditors' to be secured for the plaintiffs ; and, in the second place, 

cewi to^hT* if the estate in the hands of the purchasers should not be 

thoiceofnew liable, the bill prairs a satisfaction against Gollins, as 



assigaeea. 



{fA Lord having committed a breach of trust (6). 

^.^«\^«>^s^ Ambler and Pippard, for the plaintifis, argued, 1. That 
the parties the estate originally charged with payment of this £800 
amlgedf and ^^^ liable in the hands of the purchasers. 2. That Gollins, 
^Iw T*^^*^ the trustee, was personally liable. The defendants will 

ought to have ' r j 

i)een a dcfen- contend, in the first place, that the chaige was extinguished 
by the fine ; secondly, that they are purchasei*s for valua- 
ble consideration, and without notice. As to the first, 
there is no doubt that where a tenant in tail has a power 
on his estate, and levies a fine of it, the power is extin- 
guished, but this is in the case of a power of revocation of 
uses, or, of jointuring, Co. Litt 265 b., a man may release 
his power of revocation of uses : Albany^ 8 case, 1 Co. 110 a, 
Co. Litt. 237 a. ; Diggers case, 1 Co. 173 ; Kirig v. Mel- 
ling, 1 Vent 214, 225. A power of jointuring was held to 
be extinguished by tenant for life levying a fine which 
operated as a forfeiture of his estate. That powers may be 
thus extinguished there is no doubt, for a power is no 
charge upon an estate ; it will create a charge if executed, 
but not otherwise, and, after parting with the estate, the 
power cannot be executed ; but there is no case that a con- 
veyance of an estate with a charge subsisting on it shall 
be an extinguishment of the charge. If in the conveyance 
there are no words to the contrary, the charge still sub- 
sists. There could not be a merger of the charge, for the 
wife had parted with the charge by the settlement before 
the real estate descended on her. She was never entitled 
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to both at the same time. The purchasers could take no 
greater estate than John Beynon and his wife, and that 
was an estate subject to this charge, so that whether the 
defendants, the purchasers, had notice or not is very im^ 
material. However, they had notice of the will, as they 
all admit by their answers, and, having notice of the will, 
the covenant will presume that they had notice of all its 
contents, it was their duty to have seen whether this 
charge had ever been disposed of. Jackson must be sup- 
posed to have notice of the settlement, else GoUins could 
not be a necessary party to his deed, for, as conusee of the 
fine, he could not be necessary. 2. GoUins ought to be 
personally liable. He was a party to one of the deeds, he 
knew of all the others, and yet he suffered John Beynon 
to receive the purchase money without applying any part 
of it to the trust. There is a covenant that trustees shall 
be accountable only for what they receive, but the mean- 
ing of that was only, as trustees (contrary to executors) 
must all join in the receipt, that one should not be 
answerable for the actual receipt of the other, not that 
one should not be answerable if he patiently suffered the 
trust money to be paid to an improper hand. GoUins 
suffered the money to be paid to John Beynon, and 
Beynon's receipt must be considered as GoUins' receipt 

Maddocks, for defendants, the purchasers, insisted that 
they had not notice. 

Mansfield, Kenyon, and Campbell, for defendant Gol- 
lins, argued that the plaintifife were premature in their 
demand. The plaintiff, the mother, could have no right 
against any of the defendants, because, by her wiU, she 
admits that the estate of Edward Freeborn, her father, 
came to her hands sufficient to pay aU debts. The 
plaintiff, the infant, has no present interest, and, unless 
he survives his mother, he will have no interest at all. A 
person having such a contingent interest may maintain a 
suit to have money raised out of the personal estate to 
be secured for their benefit, but such a suit is never enter- 
tained to raise and secure the money out of real estate 
upon which the charge is supposed to be already suffi- 
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ciently secured: May v. Baker, 8th July, 1773. The 
plaintiff, the infant, then, can have no present demand 
upon the purchasers in respect of the land, nor, a fortiori, 
can he have any upon Qollins, the trustee. The party who 
comes in the place of the land agidnst the trustees can 
recover nothing till he has suffered some damage, but he 
can suffer no damage till his right is certain. Edward 
Freeborn, the son, was trustee with Gollins, and, as 
administrator of his father, he had assets. He, as trustee, 
was the proper hand to receive it Gollins, then, is in 
this respect discharged, and neither the purchasers, nor 
Gollins the trustee, can in this case be liable, because it 
appears by the very statement of the bill that the personal 
estate of Edward Freeborn, the father, the fund first liable, 
was sufficient to have paid the chaige. 

Amhler, in reply. Though Edward Freeborn, the son, 
possessed assets of his father, and though he was, as trustee, 
the proper hand to receive the £800, this will not discharge 
Gollins, for Gollins knew that Edward Freeborn, the son, 
had made no appropriation of any part of the assets to their 
trusts, and yet at his death, he did not take care to leave 
the trust-money secured. It makes no alteration in the 
case, that the personal estate of Edward Freeborn, the 
father, and afterward of the son, (the first fund upon 
which this legacy was charged), was once sufficient to have 
paid it, for if the failure of the proper fund has not hap- 
pened through the fault of the cestui que trust, he has a 
right to come into the Court and insist upon having the 
second fund applied as if the first had never been suf- 
ficient. In every light Gollins must be personally liable. 
If the receipt of John Beynon was his receipt, as I insist 
it was, there can be no doubt If it was not his receipt, 
then he was guilty of a breach of trust in suffering the 
purchase-money to be paid to an improper person. As to 
the purchasers, the lands in their hands are liable, whether 
they had notice or not, for the effect of the fine was only 
to confirm the charges which the parties who levied the 
fine had fixed upon the estate, as where tenant in tail con- 
fesses a judgment or mortgages his estate, and afterwards 
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suffers a recovery to a collateral purpose, the recovery 
shall, enure to make good those preceding incumbrances : 
Ooddard v. Complin, 1 Ch. Ca. 119 ; Stapleton v. 
Stapleton, 1 Atk. 2; [Ooodrigkt A Tyrrel v. Mead, 3 
Burr. 1703.] 

Lord Loughborough doubted whether the suit was not 
premature ; he said the plaintiff, the infant, had yet • 
suffered no damage, and in such a case he thought the 
Court could go no further than to make the trustee give 
security, but he knew no instance of such a decree ; ha 
thought the Court could not oblige the trustee to pay the 
money into Court, to wait the event of the infant's con- 
tingent interest becoming certain ; another inconvenience 
he said would be that, if the Comii made a decree against 
Gollins, being for a breach of trust, it must be with 
costs, and if the son should then die the next day in the 
life of his mother, the trustee would be charged with costs 
in a decree, which ought never to have been made, and . 
desired it to be enquired whether there was any precedent 
of a decree against a trustee personally for a contin- 
gent right. 

Tuesday, 20th May, Lord Loughborough delivered the 
opinion of the Court. After stating the case, he went on 
to this effect : — 

Several questions of very considerable importance have 
been discussed in this cause, as to the operation of a fine 
to extinguish a charge, as to the nature of the charge in 
this case, how far a trustee shall be personally answerable, 
whether the trustee in this case has been guilty of an 
active breach of trust, and whether if only guilty of a 
passive breach of trust by negligence and non-feazance, 
he shall be personally liable. 

The first thing to be considered is the title of the 
plaintiffs to maintain the present suit. The mother having 
survived her husband would, by the settlement, be entitled 
to the interest of this £800 for her life, and to the abso- 
lute disposal of it in case of her surviving the plaintiff, 
her son, if she had done no acts to bar her own title. It 
is very clear that where a married woman, owner of an 
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estate^ and entitled in ber own right to a charge upon 
that estate^ levies a fine, the charge is extinguished. 
As therefore, if the plaintiff, the mother, had been 
entitled to the whole of this charge in her own right, she, 
by the fine, would have extinguished the whole, so far as 
she was entitled in her own right, that is, to the interest 
for her life, and to the whole upon contingency, she is 
barred by the fine. She then cannot, it is clear, in any 
respect, be entitled to a satisfaction either from the pur- 
chasers or from the trustee, who was guilty of no breach 
of trust in letting her dispose of what was her own. 

The plaintiff, the infant's right, is at present merely 
contingent ; no suit can be maintained to raise a contin- 
gent interest out of real estate, where it is already 
sufficiently secured ; the suit therefore, by him, as against 
the purchasers, is certainly premature. 

However, even if the infant plaintiff had a present 
vested interest, we are cleaiiy of opinion that he could 
have no relief against the purchasers. This is an equit- 
able charge, and upon the ground of its being an equitable 
charge, the Court cannot make the purchasers liable ; but 
in respect of their having had notice. They had no other 
notice than knowing of the will of Edward Freeborn, the 
father, and of that they all, in their answers, admit they 
had notice. It is said that if they had read the will they 
would have seen that this charge was upon the estate, but 
that is not so, for all they could have learned by the will 
was, that Elizabeth, the wife, had a legacy of £1,500 
' charged upon the estate, but they were not bound to have 
enquired what she had done with that legacy. It would 
have been a very superfluous question to have asked 
whether the legacy had ever been paid, for it was charged 
in the first place upon the personal estate, and the party 
who made the conveyance was herself the personal repre- 
sentative of Edward Freeborn, the father, and she was the 
legatee. Had another person been the personal repre- 
sentative, it would have been sufficient to have enquired 
whether the legacy had ever been paid, and it could in no 
case have been necessary to enquire whether the wife had 
made any settlement of her legacy. 
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There is still another ground upon which the purcha- 
ser could not l^e liable to this charge. The personal estate 
was first liable, and the purchasers would be entitled to 
have an enquiry what was become of that personal estate. 
Edward Freeborn, the son, was personal representative of 
the father, and possesses assets ; he was the trustee too, 
of the settlement, and therefore the proper hand to re- 
ceive the money, this alone would be sufficient to dis- 
charge the purchasers ; but this case goes still further, for 
Edward Freeborn, the son, died, his personal representa-* 
tive was the person entitled to the charge under the will, 
and she too possessed assets. 

Next, to consider the plaintiffs' claim upon Gollins, the 
trustee : it seems very hard upon a non-feazance to charge 
a trustee with a breach of trust ; but it is argued that in 
this case there was an active and wilful breach of trust. 
A case veiy like the present was Seale v. Ashurat, before 
Lord Camden ; the trustee had there, with the consent of 
all the family, left the trust money in the hands of a person , 
in busine)3S, a relative of the parties for many years ; at last 
the person so entrusted with this money became a bankinipt. 
Lord Camden at first dismissed the bill as against the 
trustee, the next day was a holiday, and the day after 
upon coming into Court, Lord Camden said he had great 
doubt of the opinion which he had delivered, and desired 
it might be re-argued. It was re-argued, but before he 
gave any opinion he resigned the Great Seal ; it was then 
re-argued before the Lords Commissioners; they too found 
very great difficulty, and before any decision, the suit was 
compromised. It is certainly a very delicate question 
how far a trustee should be personally liable, for it is 
equally dangerous to make the execution of the trust too 
difficult or too easy. 

It is a question, however, which it will be unnecessary 
to decide in this case, for there is still a fund remaining 
upon which the charge was fixed originally by the tes- 
tator. I have sent for Gollins' answer, and I see by that 
that he was the half-brother of Edward Freeborn, the 
son, and was, together with Elizabeth Beynon, his next 
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of kin : the personal estate, therefore, of Edward Free- 
bom, the son, who had possessed assets of his father, by 
law vested in Elizabeth Beynon and Qollins ; and Gollins 
might have taken out administration, but he suffered 
Elizabeth to take out administration alone. She possessed 
assets sufficient to pay debts, and she made a distribution 
of the residue, and Gollins received for his distributive 
share £500. A distribution is an admission that there 
was sufficient to pay debts, and that all the debts had 
been paid. There is still, then, £500 remaining of the 
pei*sonal estate of the father. The not applying of this 
to the trust was not merely a non-feazance of Gollins — 
Gollins was the legal personal representative : he should 
have taken care to have seen this debt discharged, and he 
himself as trustee ought to have received it : by leaving it, 
on the contrary, in the hands of John Beynon, he himself 
lent it to him : he did not merely permit, he enabled Eliza- 
beth to misapply the fund. 

Decree, that the bill, as against the purchasers, ought 
to be dismissed, with costs ; that the legacy of £1,500 
given by the will of Edward Freeborn, the father, is pay- 
able out of the father s personal estate ; and direct an 
account of that personal estate ; whether he left assets, . 
and whether Edward Freeborn, the son, his personal 
representative, left assets ; and let it be inquired whether 
any part of the personal estate of Edward Freeborn, the 
father, or Edward Freeborn, the son, has been set apart to 
answer the sum of £800, part of the legacy settled upon 
the marriage of Elizabeth ; and let it be inquired when 
and in what proportion the defendant Gollins received 
any part of the personal estate of Edward Freeborn, the 
s(m. Decree, that the dividends to be received for the 
debt of £800, proved under the commission of Mr. Beynon, 
shall be applied in pajrment of the £800, as far as the 
same will extend ; and reserve the question how far 
Gollins is liable to make good to the plaintiff, the infant, 
the deficiency of the £800, either in respect of the assets of 
Edward Freeborn, come to his hands; or on any other 
account ; and likewise any further directions and costs^ 
till after the Master shall have made his report 
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If there should be no deficiency in the funds still 
existing to pay the whole £800, then the wife will be 
entitled to the interest of what shall be received upon the 
dividends for her life ; but if the funds prove insuflScient, 
then the interest during her life must be applied to make 
up the deficiency to the son. 



This case came on for further 
directions before Lord Thurlow, 
Q, on the 12th March, 1788, 
when the question appears to 
have been discussed how far Mrs. 
Beynon was herself liable for the 
misappropriation of the assets of 
her father. The case is reported 
in B. C. C. 323, and 2 Dick. 697; 
but the reports are directly con- 
tradictory of each other, and from 
neither is it easy to guess what 
the real question argued was. The 
case is also cited in 4 Ves. 134, 
and in 1 Sch. & Lefr. 259 ; but in 
both the proceedings before Lord 
Loughborough seem to be re- 
ferred to rather than those on 
further directions. 

What amount of interest in 
property will enable the owner to 
maintain a suit in respect of it 
will be found discussed in Mitford 
on Pleadings, p. 154, 4th ed. 

In Roberts v. Roberta, 2 Ph. 
534; 17 L. J. Ch. 174, testator 
bequeathed his residuary estate 
in trust for such of his three 
daughters as should attain twenty- 
one, or marry under that age ; and 
he directed that if all his three 
daughters should die under twenty- 
one, and unmarried, the trust estate 
should go to the persons who would 



then be entitled thereto under the 
statutes for distribution of estates 
of intestates. A bill for adminis- 
tration was filed by the three 
daughters, and their mother, the 
widow of the testator, and was 
demurred to on the ground that 
the widow ought not to have been 
made a co-plaintiff and was not a 
necessaiy party to the suit. The 
demurrerwas overruled hy Knight- 
Bruce, V.-C, on the ground that 
a bill was not demurrable merely 
because an unnecessary person had 
been joined as co-plaintiff; and by 
Cottenham, C, on appeal, on the 
ground that the widow was a ne- 
cessary party to the suit, and was 
the only party who represented the 
persons who would become en- 
titled in case the daughters died 
unmarried under twenty-one. 

In the case of Ross v. Ross, 
12 B. 89, it was laid down that 
a person having merely a contin- 
gent interest in a sum of stock 
could in a proper case apply to 
have it brought into court The 
appUcation was, however, in that 
case refused. 

In Davis v. Sheppard, 31 B. 
223 ; 31 L. J. Ch. 613, a share 
of the testator's residuary estate 
was directed to be held in trust for 
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J. D.,in case he should marry E. G., 
during his life, and after his de- 
cease, in trust for the eldest or only 
child (if any) of the said J. D., 
living at his decease, ivho should 
have attained or live to attain the 
age of twenty-one years, and the 
heirs, executors, and administrators 
of such child. But in case J. D. 
should not marry R G., the tes- 
tator directed that the bequest to 
J. D. should not take effect, but 
that such share should fall into 
and form part of the general resi- 
duary estate for the benefit of the 
other legatees. J. D. married 
J. R during the life of the tes- 
tator, and had by her a son, who 
during the continuance of that 
marriage, instituted a suit for 
administration. It was held by 
the Master of the Rolls, and on 
appeal, by the Chancellor, that the 
plaintiff's interest was a mere pos- 
sibility, and insufficient to sustain 
the bill, which was accordingly 
dismissed. The Chancellor, in 
giving judgment (4 D. F. & J. 
524), is reported to have said : — 

*' I am prepared to admit that 
an existing interest, whether it be 
vested or contingent, however 
future or remote, may, if it be a 
present interest, form the founda*- 
tion of a right in the party repre- 
senting it to come here with a bill 
to have the share secured. While 
the existence of such an interest 
interferes with the share being 
paid over by the trustees, it will 
warrant an application to the 
Court to receive it. But though 



the distinction is a fine one, yet it 
perfectly exists, and is easily ap- 
prehended — I mean the distinction 
between an interest that has arisen 
and is represented, and an interest 
that may never arise, but with re- 
gard to which there is a remote 
possibility that the event which 
has not occurred, and upon which 
it is made to hang, may hereafter 
occur. The latter is not an inte- 
rest, it is not a right ; it is nothing 
more than a bare expectation of a 
future right. The expectation of a 
future interest, or rather future of 
an event that may give an interest, 
is not a thing which would justify 
a Court of equity in entertaining a 
suit at the instance of a party hav- 
ing that and nothing more." 

In Re Sheppard's Trusts, 4 D. 
F. & J. 423, it was held that a 
person with a contingent interest 
might present a petition for the 
appointment of new trustees under 
the Trustee Act, which directs that 
such application should be made by 
a person beneficially interested. 

In jRe Bradford Navigation 
Company, 5 Ch. 600, an appeal 
against an order to wind up a 
canal company, made on the com- 
pany's petition, was presented by 
another canal company having a 
right to use the petitioner's canal, 
but was refused, with costs, on the 
ground that the opposing canal 
company had no sufficient inte- 
rest to support a petition of ap- 
peal. On the other hand, paid up 
shareholdere in a company formed 
with limited liability may petition 
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for winding up : Me National 
Savings Bank Association, 1 Ch. 
547; but where the amount of 
the petitioners interest in the 
company is very small, the pe- 
tition will be carefully examined 
by the Court, and if opposed by 
the other shareholders may be 
dismissed : London Suburban 
Bank 6 Ch. 642. The interest 
required to maintain a bill to 
perpetuate testimony has already 
been discussed : Smith v. Attor- 
ney-Oeneral, ante, p. 74. 

The legacy in the principal case 
was charged on the testator's real 
estate only, in case the personal 
estate should be insufficient, and 
at the time of the testator s death 
the personal estate was amply 
sufficient to have borne all the 
chai'ges on it. Under such cir- 
cumstances, the question has 
several times arisen, whether the 
real estate ought to be subject to 
the payment of legacies in cases 
where the personal estate has sub- 
sequently been wasted by the 
executors. In Humble v. Humble, 
2 Jur. 696, Lord Langdale, M. R, 
held that the legacies were 
payable out of the realty; but 
in that case it had been devised 
for a term of years upon trust for 
payment of legacies in case the per- 
sonal estate should not be sufficient 
to persons who were also appointed 
his executors, and by whose mis- 
conduct it was that the personal es- 
tate ultimately proved insufficient. 

Again, in Howard v. Chaffers, 
2 Dr. & Sm. 236, a testator de- 



vised his real estate to one of his 
sons, and another for a term of 
800 years upon trusts, for securing 
so much of the testator's debts 
and legacies as his personal estate 
and effects thereby bequeathed 
should be insufficient to pay and 
satisfy. Subject to the term he 
devised his said estate to the 
said son and another son, and 
appointed them executors. The 
executors paid all the debts and 
legacies except two of £1,500 each, 
out of the personal estate, which at 
the testator's death was amply 
sufficient to have paid these lega^ 
cies also ; but was afterwards 
wasted by the executoi*s. Some 
time after, and after the death of 
the co-trustee of the term, the 
two sons borrowed money on mort- 
gage of the term and the fee of 
the devised estates from different 
persons, who, it was held, had 
notice that the sums borrowed 
were required by the sons for 
their private purposes. On a bill 
filed by the legatees, it was held 
that their legacies were a charge 
on the term and took priority over 
the mortgagees. On the other hand, 
in Hepworth v. HUl, 30 B. 476, the 
Master of the Rolls directed an in- 
quiry whether at the time of the 
testator's death his personal estate 
was sufficient to have borne the 
legacies charged on it, and made 
a declaration, that in case it should 
be found that such estate was 
sufficient, the subsequent deficiency 
ought to be paid by the executors 
who had afterwards wasted the 
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assets and not borne by the realty. 
In that case, however, the personal 
estate proved to have been in- 
sufficient, so that the declaration 
became unnecessary. Again, in 
Richardaon v. Morton, 13 Eq. 
123, where the testator charged 
hereditaments with the payment 
of the residue of his debts, 
funeral and testamentary expenses 
and legacies, as his personal estate 
should be inadequate to discharge, 
and the personal estate was suffi* 
cient for the payment of all the 
debts, expenses, and legacies at 
the time of the testator's death, but 
was afterwards squandered by the 
executors of the testator's executor, 
the Master of the Bolls held that 
the real estate was not chargeable. 
He held that it was liable only on 
the condition that the personal 
estate should be insufficient, an 
event which did not happen, and 
that it was immaterial that the 
personal estate afterwards became 
deficient. The legacy sought to 
be charged on the real estate had 
been given to an infant on his 
attaining twenty-one, with interest 
at four per cent., till he should 
attain that age. The legatee died 
shortly after attaining that age, and 
the suit was instituted by his father 
as his representative. The Master 
of the Rolls laid some stress on the 
fact that the plaintiff had taken no 
steps to secure the legacy when it 
was found that the testator's re- 
presentative was beginning to 
squander the property. He dis- 
tinguished Humble v. Humble 



and Howard v. Chobffers on the 
ground that the devisee of the 
land was also the personal repre- 
sentative who wasted the assets, 
and that the identity of the two 
characters prevented them from 
raising the defence which had 
succeeded in the case before him. 
It must, however, be observed that 
in Hoivard v. Chaffers the legacies 
were held to have priority over the 
charges of the mortgagees, and 
that these mortgagees certainly 
had no direct notice that the lega- 
cies had not been paid out of the 
personal estate. In this case, as 
debts were charged by the will as 
well as legacies on the real estate, 
it would seem that even after the 
debts had been paid, the moiir 
gagees would not have been obliged 
to see to the application of the 
sums raised if they had paid them 
to the son who was the surviving 
trustee of the term : Johnson v. 
Kennett, 3 M. & K., 624 ; Levin's 
T'tmstSf 338, 5th ed.; but they were 
held liable because, in fact, they 
paid the sums to both the sons. 
In the principal case, however, the 
legacy only was chai'ged on the 
real estate, and but for the cir- 
cumstance that the wife, who was 
both the legatee and the person 
into whose hands the testator's 
personal estate had come, con- 
curred in the sales, the purchasers 
would clearly have been obliged to 
see to the proper application of the 
purchase-money, unless they could 
have availed themselves of the de- 
fence in Richardson v. Morton, 
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Easter Tei^m, 1783. 
7th May. 

Injunction to restrain a vendor from taJd/iig out execu- 
tion on warrant of attorney to confess judgment for 
the a/mou7U of the purchase-money continued till 
the hearing, 

BILL stated that defendant^ Qeneral Plaistowe, taking 
advantage of the ignorance and inexperience of plaintiff, a 
gentleman who had but just come of age, had prevailed on 
him to purchase a house from defendant at a very high 
price, and that as soon as the agreement was concluded 
he had obliged plaintiff to give him a bond for the money 
and a warrant of attorney to confess judgment ; that plain- 
tiff, being advised by his friends that he had been grossly 
imposed on, and that the house was not nearly worth half 
what he had agreed to pay for it, refused to complete his 
contract, wherefore defendant threatened to enter up 
judgment, and take out execution on the bond, and to 
restrain this proceeding an injunction was prayed. 

Defendant, by his answer, admitted the contract, but 
denied that there was any fraud or imposition in it, or 
that the house was not worth what it had been agreed to 
sell it for ; but he admitted that he was still in possession 
of the house, because plaintiff had refused to enter on it, 
but did not say that any tender of a conveyance had been 
made or any offer to deliver up possession. 

Kenyon moved to continue the injunction to the hear- 
ing, which was opposed by Mansfield, 

Lord Loughborough said that where a vendor would 
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insist, as in the present case, to be paid the money before 
he had delivered to the vendee the thing to be sold, on 
that ground alone the Court would always grant an injunc- 
tion. And upon defendant's counsel suggesting that it 
ought to be upon the plaintiff's paying the money into 
Court, the Court said they would not insert that in the 
order, for defendant had sufficient security by having the 
house in his possession. Continued the injunction to the 
hearing, but not so as to restrain defendant from entering 
up judgment on his bond. 
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In the Exchequer. 
Sth Feb., 1787. 

Where there are two repugnant devises, what construction 
shall be puit on the vJill. 

THOMAS DAVIES made his will in these words : " I 
give to my wife, Susan Davies, all and every of my free- 
hold estates during the term of her natural life, provided 
she remains sole and unmarried ; but if at any time here- 
after she should marry, then my will and meaning is that 
she should have £5 a year out of my freehold estates and 
no more, to be paid to her in equal portions. I likewise 
give all my real and personal estate to my said wife during 
the term of her life, and after, when it shall please God to 
call her away, I give and bequeath all my real and personal 
estate, of what kind or nature soever, to be equally divided 
between my four children." The testator was killed by an 
accident, and this will was made very hastily while he was 
dying. 

After testator's death, the wife married again, and some 
time afterwards died ; and the present bill was filed by the 
four children of the testator claiming to be entitled to the 
real estate from the time of the wife's second marriage, 
praying that the estate might be delivered up to them, 
and for an account of the rents and profits from the wife's 
second marriage. The estate was in mortgage, which 
made it necessary to come into this Court 

Fyre, C. B., said that the proper course would be to 
retain the bill for a year, with liberty for the plaintiffs to 
bring an ejectment ; but as the estate was of very small 

1. 2 
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value, the parties wished rather to have the opinion of 
the Court. 

B%rton and Kvag for the plaintiflFs. — ^It was formerly 
held that where there are contradictory bequests in a will 
the latter bequest alone should take place, Co. Litt. 112 h, 
but that rule has been long departed from; and it has 
been settled that the whole will should be taken together, 
and made as consistent as possible, ibid.y Hargr., note 
(1). Thus, '^if one devise White acre for life, and after- 
wards give the same acre to B.^n fee, A. shall have it for 
life and B. shall have it the remainder in fee." — Shep. 
Touch. 433. So here, taking the whole will together, there 
can be no doubt that the testator intended that his wife 
should have it for life only in case she did not marry. 

Oraha/m and Stanley, for the defendant, contended that 
the last bequest ought to be taken to be the last will of 
the testator, and the rather in this case because the will 
was made in great hurry and agitation of mind, and when 
it was very probable that the testator might change his 
intention while he was in the act of making his will. 

Eyre, C. B. — One thing is clear : we must put such a 
construction on this will as will admit of the estates goiog 
at some time or other to the children ; for it appears mani- 
festly the testator's intention that his children should take 
* some benefit under his wilj. 

If a man were to devise Black acre to A. and his heirs 
for ever, and afterwards were to devise all his real estates 
to B. and his heirs for ever, A. would take Black acre and 
B. would take only the residue. I at first thought that 
this case might be considered in the same manner ; the 
freehold estate, defeazible on her second marriage, being a 
specific devise to the wife, and that the rest of the estate 
would be a residue undisposed of ; but as in that case it 
would go to the heir-at-law, and would leave the other 
children unprovided for, that could not be the testator's 

intention. 

The testator gives the estate to his wife for life, and 
adds a defeazance of that estate upon the contingency of 
her marrying again. He then repeats the devise to her 
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for life^ without adding that it should be defeated upon 
any contingency. The repetition did not, I think, add 
anything to the first devise, but that the said devise must 
have been intended to be subject to be defeated on the 
happening of the same contingency as was to defeat the 
first ; and if that were so, the heir-at-law would be entitled 
to the estate from the second marriage of the wife till her 
death ; but it is unnecessary to determine that in the 
present cause, because, although the heir-at-law is a plain- 
tiff, yet he claims to be entitled only as a devisee with the 
other children, and we ought not to go out of our way to 
give the heir-at-law relief upon a title on which he does 
not bring his bill. 

The children are without all doubt entitled upon the 
death of the wife, though I think they are not entitled 
till then. Therefore there must be an account of the rents 
and profits from the death of the wife. 

Hotham and Perryn, BB., concurred. 



A devise of all the residue of 
the testator's real estate, although 
general in terms, is in its nature 
specific {H&a&nuin v. Fryer, L, 
Eep. 3 Ch. 420), and before the 
Wills Act, 1 Vict. c. 26, s. 25, did 
not comprise lapsed devises, or 
property which the testator had 
purported to dispose of, by his 
will, whether or not that disposi- 
tion ultimately took effect. Ac- 
cording to the law before the 
statute the heir could only be 
disinherited by express words or 
necessary implication, giving the 
property of the testator to some 
particular devisee; and it was 
held that no such necessary im- 
plication arose to give the estate 



of the testator to his residuary 
devisee, from the circumstance 
that the will contained a gift to 
another person, which failed of 
taking effect. This is laid down 
by WiUea, C. J., in his judgment 
in Doe v. Underdown, Willes 
293. He says, p. 297 :— " When 
a testator in his will has given 
away aU his estate and interest in 
certain lands, so that if he were 
to die immediately nothing re- 
mains undisposed of, he cannot 
intend to give anything in these 
lands to his residuary devisee." 
See also Wright v. Hall, Fort. 
182; Roe v. Fludd, id. 184. 
There is some uncertainty where 
the gift was originally void as 
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being illegal^ or given to a per- 
son dead at the date of the will, it 
being often contended that in such 
a case the will must be read as if 
it did not contain the void devise. 
In Doe V. Sheffield, 13 East. 527, 
the Court appears to have thought 
that the residuary devisee would 
be entitled to lands devised to a 
devisee who was dead at the date 
of the devise ; but it was not ne- 
cessary to decide the question. 
In that case the testator had de- 
vised to a class, one only of 
whom was living at the date of 
the devise, and she having sur- 
vived the testator, and entered 
into possession of the property, it 
was held that the heir could not 
recover in ejectment against her. 
The dictum has, however, been 
doubted, or explained by the pe- 
culiar wording of the residuary 
bequest. Gamer v. Hannyngton, 
22 B. 627 ; Smith v. Lornxis, 33 
L. J. Ch. 578, 582. In the latter 
case lands were specially devised 
with a direction for accumulation 
beyond the limit allowed by the 
Thellusson Act. The will contained 
a residuary devise, but Wood^ 
V.C., held that the heir, and not 
the residuary devisee, was entitled 
to the rents aflfected by the in- 
valid direction for accumulation. 
In Cooke v. Stationers' Com/pam/yy 
3 M. & E. 262, the testator gave 
all his estates on trust for sale and 
to pay out of the proceeds a num- 
ber of legacies (two of which were 
void under the statute against 
devises to charitable uses), and 



the testator gave the rest and 
residue of his estate and effects 
to his wife on condition that all 
the legacies were paid. Lea^h, 
M.B., held that the wife was 
entitled ; that the legacies 
amounted merely to a charge 
on the land devised, and were 
not an exception from that de- 
vise. (See Re Cooper, 4 D. M. & 
G. 257, 23 L. J. Ch. 25.) He, how- 
ever, considered that in the case of 
an exception from a devise which 
was invalid, the residuary devisee 
could not claim anything, but 
that in such case the heir would 
be entitled, according to the 
cases of Cruee v. Barley, 3 P. 
Wms. 20 ; Chravenor v. HaJr- 
lam, Ambl. 634 ; 1 B. C. C. 61 
n. : Chapman v. Arnold, 1 Ves. 
Sr. 108. The last case, although 
sometimes considered as an au- 
thority against the residuary de- 
visee, does not, in fact, determine 
more than that the specific de- 
visee of the lands out of which 
the exception is made is not 
entitled. For the residuary de- 
visee was there the Foundling 
Hospital, which was also the 
legatee of the sum excepted fi'om 
the lands comprised in the parti- 
cular gift. 

A general devise in a wiU, 
governed by the old law, does, 
however, carry any undisposed of 
partial or contingent interest in 
lands, the subject of a parti- 
cular devise, and accordingly 
the reversion of the real estate, 
after the estate limited to the 
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widow so long as she should con- 
tinue unmarried, would in the 
principal case probably have been 
held to have passed by the resi- 
duary devise, if the terms of that 
gift had not been inconsistent 
with the prior devise. For by the 
residuary clause the widow would 
take, according to such construc- 
tion, the whole of the rents and 
profits of the property after her 
second marriage, in opposition to 
the express previous declaration 
of the testator that in such case 
she should be entitled only to an 
annuity out of it. The general 
rule, however, has not invariably 
been strictly carried out in 
cases where the devise has been 
to alternative contingent remain- 
ders in fee, or estates in fee subject 
to a condition. According to the 
general principle, it would seem 
that in all such cases the fee 
simple, till the happening of the 
contingency, or in case of the non- 
fulfilment of the condition, ought 
to pass to the general devisee. And 
such was the rule adopted by the 
Court in the case of Doe v. Scott, 
3 Mau. & Sel. 300. There a 
testator devised lands at H. to 
A. and his heirs, provided he and 
his heirs assured copyholds at 
R. to B. or his children in the 
manner there mentioned; and the 
will contained a residuary devise 
to C. in fee. A. and B. both died 
bachelors in the life of the tes- 
tator, and it was held that C. was 
entitled to the lands at H., as 
having been given by the tes- 



tator in the event of the condi- 
tion not being performed or 
becoming impossible. So in 
Egerion v. Massey, 3 C. B. Rep. 
n. s. 338; 27 L. J. C. P.* 10, 
where there was a devise of lands 
at A. to E. for life, and after her 
death, and in default of appoint- 
ment by her (in pursuance of a 
power given to her), to her chil- 
dren living at her decease, and 
the issue of such of them as 
should be then dead, as tenants in 
common, their heirs and assigns, 
and in default of such children, 
to H. in fee, with a devise of the 
residue and remainder of the 
testatrix's estate and effects not 
thereinbefore disposed of to E. in 
fee ; and E. by lease and release 
conveyed her estate and interest 
to J., his heirs and assigns, on 
trust for her separate use, in fee, 
it was held that the fee simple 
of the lands at A, until the 
happening of the contingency, 
passed to E. by the residuary de- 
vise, and by her conveyance to J. 
united with her estate for life, so as 
to destroy the contingent remain- 
der, limited to H. This is opposed, 
however, to two other cases. 
In Dohaon v. Bowneas, heard 
before Vice-Chancellor Wood, on 
the 22nd January, 1868, in the 
case of a very similar disposition 
to tha.imEgertonv,M(i88ey, (which, 
however, was not cited,) the Court 
held that the heir at law of the tes- 
tatrix was entitled to take advan- 
tage of a forfeiture occasioned by 
a conveyance in fee of the tenant 
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for life, which had the effect of 
destroying the alternate contin- 
gent remainders in fee. In 
Upjohn V. Upjohn, 7 B. 59, again, 
there was a devise of a moiety of 
certain lands to trustees on cer- 
tain trusts, in case the trustees 
should purchase the other moiety ; 
but in case they should not be 
able to purchase, then the tes- 
tator devised his moiety of the 
lands on trusts for sale. The 
trustees had the power of pui- 
chasing the stranger's moiety, but 
neglected to do so. LangdcUe, 
M.B., held that neither of the 
events in which the testators 
moiety was devised had happened, 
and that the heir had accordingly 
become entitled, although there 
was a residuary devise contained in 
the will In Percival v. Perci- 
vol, 9 Eq. 387, it was held, fol- 
lowing Duffi^ld V. Duffield, 3 Bli. 
n. s. 260, 342, that where a con- 
tingent remainder in a will failed 
for want of a particular estate to 
support it, the lands passed under 
a residuary devise to trustees and 
their heirs, and that the heir could 
not claim anything. 

The effect of inconsistent de- 



vises contained in the same will 
has been considered in a great 
number of cases ; see Jarman on 
Wills, ch. XV. ; Oravenor v. 
WatUns, Law Rep. 6 C. P. 500 ; 
Brook's Will, 2 Dr. & Sm. 362 ; 
Kellett V. KeUett, Law Bep. 3 
H. L. 160. The rule deducible 
from the cases is simple enough, 
viz., that the two dispositions 
must, if possible, be construed in 
such a manner as to make them 
compatible with each other, and 
that for such purpose words and 
passages which are irreconcilable 
with the general context may be 
struck out; but neither disposition 
can be interfered with further 
than is actually necessary to give 
effect to the other. If the two 
dispositions are absolutely irrecon- 
cilable, the] posterior will in gene- 
ral prevail; but ambiguous and 
general expressions cannot avail 
against a clear previous devise. 
The application of the rule is, 
however, frequently very difficult, 
but in such cases the decision ar- 
rived at on one will is of little 
assistance when another will is in 
question. 
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July list, 1783. 

A tenant for life is not liable to account for rents al- 
ready received in a suit instituted by the obligee of a 
bond a^ai/ast the personal representatives a/ad de- 
visees of the obligor. 

BILL filed by obligee against the personal representa- 
tive and devisees for life and in remainder of the real 
estate of Holt, who was co-obligor in the bond, as 
surety for his co-obligor, who was insolvent : the Bill 
prayed a satisfaction out of the personal estate, and if 
that should prove insufficient, then a satisfaction out of the 
real estate. Testator left no personal estate. The Court 
decreed a sale of part of his real estate, and an account of 
the rents and profits of the real estate from the time 
of testator's decease, and that the interest upon the bond 
which accrued due subsequent to the testator's death 
should be paid out of the rents and profits accrued due 
since his death ; but the Court, having some doubt upon 
this part of the directions, ordered that precedents 
should be looked into, and that it should be mentioned 
again. 

Arden, for defendant, now insisted that the devisee 
for life only was not obliged to keep down the interest 
of such a bond debt out of the rents and profits of the 
real estate ; for if he should be decreed so to do in this 
Court, a diiferent person would be liable to pay the 
debt in equity than at law ; for though, at law, an obligee 
might recover possession of the lands, yet he could not, by 
any means, recover the rents and profits accrued due 
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between the death of the obligor and the judgment, and 
cited Knight v. Pearson before Lord Bathurst, 16th Nov., 
1774, "where the devisee of the real estate was himself 
the obligee of the bond, and Lord Bathurst, in giving 
judgment, said, "a tenant for life is not bound generally 
to keep down interest of bonds ; but where the tenant for 
life is himself a creditor, the case is very diflferent, for 
there he shall be taken to have received the interest by 
receiving the rents and profits. K the debt had been in 
other hands, and the tenant for life had paid the interest, 
there is no doubt that he could not have come against 
the remainder man to recover it back again." 

Upon the authority of this precedent the Court (Lord 
Loughhorough being absent) varied their former decree by 
omitting the account of rents and profits, and the direc- 
tion that the interest should be paid out of that fund. 

Note. — ^That there is a distinction taken between a 
charge of debts upon the real estate, and the devise of a 
term for payments of debts ; in the latter case the tenant 
for life shall keep down the interest. Several precedents 
to that purpose were produced. 



Although the general rule has 
been long established, that a ten- 
ant for life is bound to keep down 
the interest on all charges on the 
property of which he is tenant, 
yet the obligation appears to be 
one that exists only as between 
him and the remainder-man, and 
not between him and the in- 
cumbrancers. In Re Newby, 8 
Eq. 692, a testator charged a sum 
of £9,000 on his real estates, and 
created a teim in order to raise it, 
and subject to that term, devised 
the same to F, for life. The 
sum was never raised during the 



life of F. The incumbrancer A. 
died before him, having by her 
will bequeathed a portion of the 
sum to F. It was, however, held 
by Malins, V.C., in a suit for the 
administration of the incum- 
brancer's estate, that A.'s executors 
had no right to retain the legacy 
to F. in satisfaction of the in- 
terest which had accrued due to 
her during her life. 

It is doubtful whether, at the 
present day, the tenant for life 
could, as against the remainder 
men, escape accounting for the 
rents and profits he had received, 
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if the interest on his testator's 
bond debts was in arrear, and the 
personal estate insufficient or ex- 
onerated. It is well established 
that the interest on all sums 
charged on the estate must be 
kept down by him to the extent 
of the rents and profits of the 
property; and if a mortgage is 
made by executors for the purpose 
of paying simple contract or 
other debts charged on his real 
estate by the testator, the tenant 
for life must apply the rents in 
paying the interest of such mort- 
gage. WaateU v. Leslie, 13 L. J. 
Ch. 205 ; Lord v. Galton, Set. 
Decrees, 298, and see id. p. 244, 
Form 11, and p. 373 — 4, 3rd ed. ; 
Makina Y. MaJdna, 1 D. F. & J. 
355. In Gauljield v. Maguire, 2 
Jo. & Lat. 141, it was held that a 
tenant for life was not entitled to 
retain arrears of a fee farm rent 
without at the same time paying 
the arrears of interest which had 
accrued on a judgment debt. In 
that case, however, the rent had, 
by arrangement between the 
debtor and creditor, been appro- 
priated to payment of the interest 
on the debt. On the other hand, 
bond and simple contracts are 
not charges on the estate, although 
the heir or devisee is bound to 
pay them to the extent of the as- 
sets descended or devised ; but if 
he alienate before payment, the 
remedy is against him personally, 
and the creditor cannot fol- 
low the lands, Spachman v. 
Timbrell, 8 Sim. 253; Richard- 



son v. Horton, 7 B. 112 ; Hep* 
worth V. Hill, 30 B. 276 ; see, 
however, Pimm v. Inaoll, 1 Mac. 
and Gor. 457, where Cottenham, 
G, doubted this principle, or at 
least its application, where the 
alienation was by settlement. 
In Morley v. Morley, 5 D. M, & G. 
610. It was held that a tenant 
for life paying off a bond debt 
did not get any interest in the 
land, and could not claim to have 
the debt kept up as a charge on 
the estate. A tenant for life is 
not, of course, bound to do more 
than apply the whole of the rents 
and profits of the property in 
keeping down the interest on the 
charges on it; but if the interest 
exceed the amount of the rents, 
it would seem that the tenant for 
life, if he pays the whole of such 
interest, cannot charge the excess 
on the inheritance. Kerisington 
V. Bouverie, 19 B. 39; 7 H. L. 
Ca. 557; 29 L. J. Ch. 537; 
Drewry v. Peacock, 3 Drew. 288. 
Charges paid off by the tenant 
for life will, unless he has indi- 
cated an intention to benefit the 
estate, will be kept alive for his 
benefit, Falkener v. Ikmiel, 3 H. 
199 ; but he cannot recover money 
expended in repairs or paid volun- 
tarily to defray the costs of in- 
vesting trust funds in land (Hor- 
lock V. Smith, 17 B. 576 ; Diocon 
V. Peacock, 1. c, nor, as we have 
seen, what he has spent in paying 
off debts of the settlor. The 
tenant for life is, however, only 
liable for the interest accruing 
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during his life, and the arrears 
which accrued during the life 
of a prior tenant for life are 
charged on the inheritance, 
CaiUfield v. Magui/re, 2 Jo. & Lat. 
151 ; Sharahaw v. Gibbs, K. 
333; and if money has been 
borrowed by way of annuity, 
the tenant for life is bound only 
to pay out of the rents so much 



of the annual sums as represents 
interest on the estimated value of 
the annuity, Bulwer v. Aston, 
1 Ph. 422. But a mortgagee pur- 
chasing the interest of a tenant 
for life, cannot charge arrears of 
interest accrued previous to the 
purchase against the remainder- 
man, Penrhyn v. Hughes, 5 
Ves. 99. 
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2l8t February, 1784. 

In what case the devisee of a land in mortgage shall pay 
the incti/mbrance on it 

June 1, 1774. — Samuel Freeman devised, among other 
things, a house in Berkeley Square, held upon a long term 
of years, to his wife. Afterwards, 24th June, 1776, he 
mortgaged this house to Sir Robert Taylor for £1000, and 
soon after borrowed £500 upon the same mortgage. 

26th Oct. 1777, by a codicil, the testator, among other 
things, directed that his wife should pay the money which 
he had borrowed upon the house devised to her, and that 
it should not be paid out of his personal estate. 

In 1778 he borrowed £1000 more upon the same mort- 
gage. 

6th December, 1779, he made another codicil, in which 
he gave his wife a pecuniary legacy, but gave no direction 
as to the payment of the money borrowed upon the mort- 
gages since making his last codicil Afterwards he borrowed 
£650 more upon the same mortgage, and then died. 

By his will and codicils the testator had given legacies 
to the amount of £19,000, and it was admitted on all 
hands that he had left personal estate to the amount of 
only i65000. Bill brought by the widow prayed that all 
the money which the testator had borrowed upon mortgage 
of his house subsequent to the codicil of October, 1777, 
might be paid and discharged out of his personal estate in 
exoneration of the particular house so specifically devised 
to her. 

Mr. Justice BuUer (who sat in the absence of the Lord 
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Chancellor) was clearly of opinion that the bill ought to 
be dismissed. As it was against legatees, he said there 
could be no doubt ; but even if there had been sufficient to 
pay all the legatees, he seemed much inclined to think 
that the general personal estate would not have been liable 
to pay the mortgages, and thought that perhaps the words 
in the codicil might be extended to money afterwards to 
be borrowed, but gave no direct opinion upon that. 
Bill dismissed. 
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18^^ July, 1786. 
(See the facts of this case, 2 Bro. Rep. 101.) 

Lord Chancellor. — The question is whether the per« 
sonal estate of one who bought an estate subject to a 
mortgage shall be applied for the benefit of the heir in 
exoneration of the mortgage. 

He then stated the case. 

I take it to be a very clear rule that the personal estate 
is never charged in Equity where it is not chaiged at law. 
I know no principle on which it can be charged in Equity 
contrary to the course of the law. 

No case has, that I can find, been expressly decided 
upon the point I now am on. The cases that have been 
decided are where there was a grandfather, father, and 
son, and the estate descended to the father subject to a 
mortgage, and the father changed the mortgage, and 
entered into a covenant for payment of the mortgage- 
money, which would bind him at law. In that case the 
nature of the debt is changed, and the father makes it his 
own debt. The first case that has been relied on at the 
bar is that of Cope v. Cope, 2 Salk. 449, where it is said 
that if A. mortgages to B. and then sells the estate to C. 
for £1000, including the mortgage-money, C. shall pay the 
mortgage-money, for he has made it his own debt. It is 
true that in many senses he had made it his own debt, but 
yet not so as to give an action of debt against himself or 
his executor. I take it clearly that neither he nor his 
•executor could be liable in such action. The next case 
Was Armitage v. MetccUf, 1 Ch. Ca. 74, and then Cornish 



160 TWEDELL V. TWEDELL. 

V. Mew, 1 Ch. Ca. 271, where it was held that the estate 
should not be exonerated of a mortgage in favour of a 
devisee ; but the contrary has been held ever since, 2 Vent. 
349, PockUy v. PocMey, 1 Vem. 36, & 2 Ch. Ca. 84, in 
which it is clearly admitted that the personal estate of 
the purchaser of an equity of redemption is not liable. The 
author of Maxims in Equity (p. 19) mistakes this case and 
the reason of the rule, which he says is because the 
testator's personal estate is increased ; for the rule extends 
to cases where the personal estate is not increased. The 
obvious reason of the rule is that it is a debt payable at 
law by the executors, and when that is the case the Court 
will compel the executors to pay it to exonerate the heir : 
Bagot V. Ougkton, 1 P. W. 347 ; Howel v. Price, ] P. W. 
291, and 2 Vem. 701 ; Evelyn v. Evelyn, 2 P. W. 591 ; 
Lacon v. Martyn, 1 Ves. 312. There must be a debt to 
affect both estates before the Court can marshal assets. 
Unless you can show that the executor is liable at law, you 
cannot make him liable in this Court. Here the executor 
certainly is not liable at law, and therefore I am of opinion 
that the personal estate is not applicable here. The case 
of Lord Rochford v. Belvedere, 8th May, 1772, 6 Bro. P. C. 
520, is indeed otherwise, and I own I cannot tell how to 
distinguish the principle of that case from this. (He then 
stated that case.) I state this case particularly because it 
is in direct contradiction to every sentiment which I enter- 
tain upon the subject, and is an express authority in point 
against the decision which I am about to make ; for being 
clearly of opinion that the personal estate of John Aynes- 
ley. never was liable at law, and that no action could have 
been brought against him or his executor, I think that the 
personal estate will not be applicable in this Court, and 
therefore that the demurrer must be allowed. 

This demurrer was reargued on the 13th March, 1787, 

when, after hearing Madocka and Lloyd for the plaintiffs, 

M 2 B *^® Lord Chancellor,(a) without hearing the counsel for 

152 S.G. the defendant, affirmed his former decree, allowing the 

demurrer. 

He said that this was precisely the common case of 
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buying an equity of redemption, and that it was no more. 
That the question was, whether the purchaser became a 
creditor to the mortgagee, and that to* him it appeared 
that he did not. That his contract was only to indemnify 
the seller ; that if the creditor had conveyed to him in 
consideration of the mortgage-money, that would have 
made that sum of money his own debt. 



* Before 1854 any person becom- 
ing entitled by devise or descent 
to real estate which had been 
mortgaged by the testator or an- 
cestor, or taking as legatee a 
specific chattel pledged or mort- 
gaged by the testator, was entitled 
to have the mortgage or charge 
paid off out of the general per- 
sonal estate of the testator. A 
devisee was also entitled to have 
' lands allowed to descend or devised 
for, or charged with the payment 
of the testator's debts, applied in 
paying off such mortgage ; but he 
could not call upon legatees, either 
specific or pecuniary, to contribute 
towards such payment. 

The rule applies to rent due 
for leasehold property: Barry v. 
Harding, 1 Jo. & Lat, 654 ; Fitz- 
Williams y, Kelly, 10 H. 266 ; and 
to covenants to build on land : 
Marshall v. Eolloway, 5 Sim. 
196 ; but not to dilapidations for 
which the testator was liable at 
his death: Hichli/ag v. Bowyer, 
3 Mac. & G. 635 ; 21 L. J. Ch, 
388, It applies also to calls on 
shares in joint-stock companies 
made before the testator's death. 



but not, according to the later 
decisions, to those made after, 
where all things necessary to 
render him a complete share- 
holder have been done in his life : 
Addams v. Ferick, 26 B. 384; 
28 L. J. Ch. 594 ; Day v. Day, 
1 Dr. & Sm. 261 ; 29 L. J. Ch. 
466. In Box's trusts, 1 H. & M. 552 ; 
33 L. J. Ch. 42, where it appeared 
from the will that the testator 
intended his widow to enjoy the 
whole property during her life, 
and had authorised his trustees to 
continue the investments existing 
at his death. Wood, V.-C, held 
that the general estate was liable 
to pay the calls on certain 
shares comprised in it, and that 
those in remainder could not call 
for a sale of such shares. See 
also Clive v. Clive, K. 600; 23 
L. J. Ch. 981. So fines on the 
renewal of leases which become 
due after the death of the testator 
must be borne by the specific 
legatee : Fitzwilliams v. Kelly, 
10 H. 266 ; 22 L. J. Ch. 1016. 

The rule extends only to debts 
created or adopted by the testator, 
and his personal estate will not in 



162 



TWf:DELL V, TWEDELL. 



general be liable for mortgages 
affectiDg lands to which he be- 
came entitled after the creation of 
the mortgage. Even where he is 
the residuary legatee of the original 
mortgagor, and thus liable to pay 
the mortgage debt out of the per- 
sonal assets of the mortgagor, his 
own personal assets will not be 
liable : Swainson v. Swainson, 
6 D. M. & G. 648. In Bond v. 
England, 2 K & J. 44, however, 
Wood, V.-C, refused to extend 
this principle to the case of the 
next of kin who was also the 
heir of a mortgagor. Where a 
person, becoming entitled to a 
mortgaged estate indicates an in- 
tention to adopt the debt and 
make it his own, his personal as- 
sets will be applicable before the 
mortgaged estate to liquidate the 
debt (as in Woods v. Hunting- 
ford, 3 Ves. 128, where the tes- 
tator was originally liable at law 
jointly with his son, and after- 
wards dealt with the creditor ; or 
in Oxford v. Rodney, 14 Ves. 423, 
where a new contract as to the time 
and mode of payment was made 
with the mortgagee ; Luahington 
V. Sewell, 1 Sim. 435), but a mere 
covenant made on the transfer of 
a mortgage for payment of the 
principal is considered only as an 
indemnity or collateral security to 
the transferee, and not as having 
the effect of throwing the debt on 
the personal assets of the cove- 
nantor: Bagot V. Oughton, 1 P. 
Wms. 347 ; L&man v, Newnham, 
1 Ves. 51. In Shafto v. Shxifto, 



1 Cox, 207, there was a mortgage 
of a real estate by a grandfather. 
The father on his death came into 
possession of the estate, and in 
order to induce the mortgagee to 
abstain from foreclosing, agieed 
and entered into a covenant with 
the mortgagee to pay a higher 
rate of interest. Thurlow, C, on 
its being contended that the father 
had by his covenant made the debt 
his own, or that at all events the 
additional interest which he cove- 
nanted to pay, and which was in 
arrear at his death, must be con- 
sidered as his own debt, said, ac- 
cording to Sir S. Romilly's note, 
"that nothing could be clearer 
than that the whole was the debt 
of the ancestor, and continued a 
charge on the real estate only, 
and that the additional interest 
arose out of, and was to be con- 
sidered as a part of the original 
debt, and that if an arrear of 
interest had become due in the 
life of the grandfather, and the 
father had personally covenanted 
for the payment of it, he should 
have thought that even that was 
the debt of the grandfather, and 
shpuld come out of the real assets." 
In Ancaster v. Mayer, 1 B. C. C. 
454, 462, Thurlow, C, held that.a 
small additional sum (possibly for 
the costs of transfer) advanced by 
the mortgagee and a mortgage of 
another estate of the testator for the 
whole sum did not render such tes- 
tator's personal estate liable to pay 
off the mortgage which had been 
created before he had any interest 
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m the lands mortgsiged. Some of 
the cases Lave gone upon a dis*- 
tinction that the land is to be 
exonerated out of the personal 
estate of the purchaser where the 
amount of the mortgage debt 
forms part of the price of the land 
and is retained by the purchaser. 
This distinction seems^ however, 
to rest on nothing but an inge- 
nious play of words; for it is 
difficult to understand why a per- 
sonal representative should be 
fined because his testator paid less 
for the estate unless such an in- 
tention is fairly deducible from 
the will of, or conveyance to, the 
purchaser. The distinction is also 
hardly consistent with Tweddl v. 
Twedell, ubi eupra, or with Lord 
Thurlov/s observations in An^ 
caster v. Mayer, 1 B. C. C. 464 ; 
and although the cases are conflict- 
ing, cannot be relied on at present. 
But see 2 Jarm. Wills, 600—608. 

Lands charged with sums not 
properly debts, such as portions for 
children, and sums settled, are not 
entitled to be exonerated by the 
personal estate of the settlor, even 
where he has covenanted for the 
payment of the sums charged. It 
is considered that such covenant is 
only a collateral security : Graves 
V. HickSy 6 Sim. 398; Goote v. 
Lowndes, 10 Eq. 376; Loosmore 
V. Knapman, K. 123; and that 
the real intention is that the land 
should bear the burden. 

The right to exoneration out of 
the general personal estate may of 
course be taken away by the 



terms of the devise or legacy, but 
for this purpose there must be a 
dear intention expressed or im- 
plied from the will to discharge 
the personal estate. A devise of 
the mortgaged estate, subject to 
the payment of the mortgage debt, 
is not sufficient, and there are a 
number of cases in which the 
Court has held expressions to be 
too ambiguous to alter the order 
of an administration of assets. With 
respect however to real estate, the 
right has been lately altogether de- 
stroyed as regards persons claim- 
ing under instruments made after 
1854, or as heir to any person who 
has died since that date, by the act 
of the 17 & 18 Vict c. 113, usually 
known as Locke King's Act. 

It is by this Act declared that 
when any person shall, after the 
31st of December, 1854, die, seised 
of or entitled to any estate or in- 
terest in any land or other heredi- 
taments which shall at the time 
of his death be charged with the 
payment of any sum or sums of 
money by way of mortgage, and 
such person shall not by his will 
or. deed or other document have 
signified any contrary or other 
intention, the heir or devisee to 
whom such land or hereditaments 
shall descend or be devised shall 
not be entitled to have the mort- 
gage debt discharged or satisfied 
out of the personal estate or any 
other real estate of such person ; 
but the lands and hereditaments 
so charged shall, as between the 
different persons claiming through 

M 2 
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or under the deceased person, be 
primarily liable to the payment of 
all mortgage debts with which the 
same shall be charged; every part 
thereof, according to its value, 
bearing a proportionate part of the 
mortgage debts charged on the 
whole thereof, Provided always 
that nothing therein contained 
shall affect or diminish any right 
of the mortgagee on such lands 
or hereditaments to obtain full 
payment or satisfaction of his 
mortgage debt either out of the 
personal estate of the person so 
dying as aforesaid, or otherwise : 
Provided also that nothing therein 
contained shall affect the rights 
of any person claiming under or 
by virtue of any will, deed, or do- 
cument already made or to be 
made before the 1st of January, 
1855. 

It is to be regretted that the 
Act establishes a new distinction 
between real and personal pro- 
perty. It appears to have been 
passed with a view of abridging 
the rights of the real representa- 
tives of a deceased person rather 
than of simplifying the law re- 
lating to the distribution of assets. 
It has been decided that the 
Act does not apply to leaseholds 
for years. Solomon v. Solomon, 
33 L. J. Ch. 473 ; nor to 
an interest in land settled upon 
trusts for sale, and taken by the 
testator, who is also mortgagor, as 
personalty. Lewis v. Lewis, 13 
Eq. 218; nor, of course, to chattels, 
not being interests in land. It 



does, however, extend to copy- 
holds. Piper V. Piper, 1 J. & H. 
91 ; 29 L. J. Ch. 719. It has not 
been decided whether leaseholds 
for lives are within the Act. If 
they are devised the devisee would 
seem to be included, but neither 
the heir, nor the executor, taking 
by special occupancy, can be said 
strictly to come within the words 
"heir or devisee to whom such 
lands or hereditaments shall de- 
scend or be devised.'* Where a 
mortgage is secured partly on real 
and partly on personal property, 
such as a policy of assurance, 
the land will bear only its rate- 
able proportion, and the rest is 
payable appai*ently out of the 
general personal estate. Where, 
however, the land was originally 
liable, and the personal property 
only became subject on the occasion 
of a further advance, the land is 
liable for the whole of the original 
mortgage. LipscoTnh v. Lips- 
comb, 38 L. J. Ch. 90. As to the 
persons affected by the Act, it has 
been held that the Crown, taking 
the personalty in default of next 
of kin of an intestate {Dacre v. 
Patrickson, 1 Dr. & S. 186 ; 29 
L. J. CL 849), and a legatee under 
a will made before 1855 {Power 
V. Power, 8 Ir. Ch. Rep. (n. s.) 
340), are entitled to the benefit of 
the Act. The heir of an intestate 
dying after 1854 cannot claim the 
benefit of the proviso saving 
the rights of persons claiming 
under any will, deed, or document, 
made before 1855^ on the ground 
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that he is entitled under a proviso 
of redemption reserved to his 
ancestor and his heirs, contained 
in a mortgage executed before 
that year. Piper v. Pi/per, 1 
J. & H. 91 . The eflfect of the 
decision seems to be to strike out 
the words " deed or document " from 
the proviso (see 29 L. J. Ch. 720). 
Nor does the proviso help the heir 
of a person dying after 1854, 
"where the heir claims by lapse 
under a will made before 1855. 
Nelson v. Page, 7 Eq. 25. In 
that case, however, the will was 
made before 1838, and the de- 
scended estates were not pur- 
chased till some time afterwards, 
and could not, therefore, have 
been affected by the will, unless 
it was republished, which does 
not appear to have been the case. 
A devisee under a will, executed 
before 1855, is within the saving, 
although the will has been re- 
published after 1854. See Rolfe 
V. Perry, 32 L. J. Ch. 471, where 
the testator did not die till 1861. 
The amending Act presently re- 
ferred to contains no such saving 
clause, and has accordingly been 
held to apply to all wills whenever 
executed of pei-sons dying after 
1867. Nelson v. Page, 7 Eq. 25. 
A Scotch heritable bond {Max- 
well V. Hylsop, 4 Eq. 407), and a 
mortgage by equitable deposit of 
title-deeds {Perrtbroke v. Friend, 1 
J. & H. 132), are within the Act, 
and this where a memorandum 
accompanies the deeds which de- 
scribes the deposit as a collateral 



security : Coleby v. Coleby, Law 
Bep. 2 Eq. 803. The memoran- 
dum, however, in that case con- 
tained an agi'eement to execute 
a legal mortgage when required, 
and it has been doubted, 2 Jarm. 
Wills, 611, whether a deposit 
without such agreement is within 
the Act. But in Moore v. Moore, 
1 D. J. & S. 602 ; 32 L. J. Ch. 605, 
a deposit of title deeds without 
any memorandum was held by the 
Master of the Rolls to be within 
the Act. According to the view 
taken on appeal it became unne- 
cessary to decide the question, as 
it was held that there was a suf- 
ficient indication in the will of 
an intention to exclude the Act. 
A general charge upon the real 
estate in aid of the personal 
of debts or legacies is not a 
charge within the Act, the object 
and intention of which were not 
to. alter the administration of the 
assets or to make the real estate 
primarily liable to the debts and 
thus to exonerate the personal 
estate, Hepworth v. Hill, 30 B, 
476 ; 31 L. J. Ch. 569, 572. 

The question, however, most 
frequently discussed, and which 
has given rise to the greatest con- 
flict of opinion, is what expressions 
can be considered as amounting to 
a sufficient indication of a contrary 
intention so as to exclude the ope- 
ration of the Act. In Pembroke 
V. Friend, 1 J. & H. 132, Wood, 
V.-C, considered that the direc- 
tion, all just debts to be paid as 
soon as may be, was not sufficient 
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to exclude the Act ; and in Wool- 
stenfvcroft v. Woolstencroft, 2 D. F. 
& J. 350 ; 30 L. J. C!h. 22, Gamp- 
bell, C, considered the words, " I 
direct that all my debts, funeral 
and testamentary expenses shall 
be paid by my executors out of 
my estate," no sufficient indication 
of a contrary intention. In his 
judgment the Chancellor says, " I 
think the same rule should now be 
observed with respect to exempt- 
ing the mortgaged land from the 
payment of the moi*tgage money, 
as was before observed with respect 
to exempting the personal estate." 
" Expressed intention was formerly 
allowed to prevail over the usual 
rule of law ; but the intention to 
transfer the liability from the per- 
sonal estate to the heir or devisee of 
the mortgaged land was required to 
be clear and unequivocal. Express 
words were at one time considered 
necessary. After much wavering 
in the decisions of the Courts, the 
rule was laid down, that there must 
be express words or language which 
ought fairly to satisfy the judicial 
mind of the testator s intention to 
relieve the personal estate." This 
decision was followed in Stone v. 
Parker, 1 Dr. & Sm. 212 ; 29 L. 
J. CL 874 ; Rowson v. Ha/rrison, 
31 Beav. 207 ; 31 L. J. Ch. 818 ; 
and Brovmson v. Lawrence, 6 Eq. 
1. Oh the other hand,Trooc?,V.-C., 
in MeUiah v. Vallma, 2 J. & H. 
194 ; 31 L. J. Ch. 592, dissented 
from the doctrine laid down in 
WooUtenoroft v. WooUtencroft, 
and considered ^at a bequest of 



residuary personal estate subject 
to the payment thereout of all the 
testator's just debts excluded the 
Act ; and the same view was taken 
by the Justices of Appeal in Eno 
V. Tatam, 32 L. J. Ch. 311 ; and 
Moore v. Moore, 1 D. J. & S. 602 ; 
32 L. J. Ch. 605. In Eno v. 
Tatam, Turner, L. J., stated that 
" if Lord Campbell had intended 
to say that as before the Act it had 
been necessary to show an inten- 
tion, not only to charge the mort- 
gaged estate, but also to discharge 
the personalty, so now it was 
necessary to show an intention, 
not only that another fund should 
be charged, but also that the mort- 
gaged estate should be discharged, 
he (L. J. Turner) was not pre- 
pared to follow him. In order to 
take a case out of the Act, it was 
sufficient to signify a contrary or 
other intention, and this destroyed 
the analogy between the two cases. 
In the one case the intention to 
be proved was contrary to a settled 
rule of law ; in the other it was only 
contraiy to a statutory enactment 
which was expressly made to depend 
upon the intention.'* Expressions 
very similar to those, used in Eno 
V. Tatam, and Moore v. Moore, 
were held to exclude the Act in 
Smith V. Smith, 3 Gift 283 ; 31 
L. J. Ch. 91 ; and MaaweU v. 
Hydop, L. Rep. 4 Eq. 407; aft. 
nom. MajQcwell v. Maxwell, L, R. 
4 H. L. 506; and see Allen v. 
AlUn, 30 B. 395; 31 L. J. CL 
442 ; Newman v. Wilson, 31 B. 33. 
In Browneon v. Lawrence, 6 Eq. 1, 
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the Master of the Rolls endeavoured 
to reconcile Woolstencroft v. Wool- 
stencroft with Moore v. Moore. 
He considered that the first case 
was to be followed where there 
was a direction to pay debts, or to 
pay them out of the testator's 
estate generally ; but that cases in 
which the testator had directed 
the payment out of a particular 
fund were governed by Moore v. 
Moore, In Goote v. Lowndes, 10 
Eq. 376, James, V.-C, considered 
that a mere direction that the 
testator's debts should be paid and 
satisfied as soon as could be after 
his decease was not sufficient to 
exclude the Act. He also relied 
in the particular case upon a 
direction to the trustees to keep 
down the interest of any sum 
charged by way of mortgage, con- 
tained in the ordinary provision 
for the management of settled 
estates during minorities. The 
conflict has now been put an end 
to, and the rule established by 
Moore v. Moore repealed, except 
with respect to persons dying 
before 1868, by the Act 30 & 31 
Vict. c. 69, which enacts that, in 
the construction of the will of any 
person who may die after the 31st 
of December, 1867, a general 
direction that the debts, or that 
all the debts of the testator shall 
be paid out of his personal estate 
shall not be deemed to be a de- 
claration of an intention contrary 
to or other than the rule esta- 
blished by the Act of the 17 & 18 
Vict., unless such contrary or other 



intention shall be further declared 
by words expressly or by necessary 
implication referring to all or some 
of the testator's debts or debt 
charged by way of mortgage on 
any part of his real estate. The 
rule of construction thus esta- 
blished appears to be more likely 
to carry out the intention of most 
testators, who do not generally 
consider mortgages and sums 
charged on their real estate, how- 
ever created, to be personal debts 
of their own. Another question 
which has arisen, as to what is a 
sufficient indication of a contrary 
intention, relates to the effect of a 
specific devise of the mortgaged 
property, while other real property 
is comprised in a general devise. 
In Allen v. Allen, 30 B. 395 ; 31 
L. J. Ch. 442, after a specific de- 
vise of lands in mortgage, the 
testator gave the residue of his 
real and personal estate to other 
persons, and directed that the 
mortgages and debts charged on 
such residue should be borne by 
the parties specifically affected. 
He also afterwards directed that 
his debts and funeral expenses 
should be paid out of his residuary 
real and personal estate. The 
Master of the Rolls held that such 
residuary estate must bear the 
mortgages charged on the lands 
first devised. In Newman v. Wilson, 
31 B. 23, the same judge came to a 
similar conclusion, in a case where 
the real and personal estates were 
devised on trusts for sale, and the 
application of the proceeds first in 
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payment of the testator s debts and 
expenses. It may be doubted, how- 
ever, whether the result would be 
the same now in the case of a tes- 
tator who had died after 1867. In 
Brovmson v. Lawrence, 6 Eq. 1, 
a testator devised after the death 
of his wife certain mortgaged es- 
tates to one for life, and after his 
death upon trust to sell and to 
divide the proceeds among four 
persons, and his other real and 
personal estate upon trust, after the 
death of his wife, to sell and divide 
the proceeds among fifteen per- 
sons. The Master of the Rolls con- 
sidered the Act did not apply, the 
fact of the testator having specifi- 
cally devised one estate and left 
another to pass by a general re- 
siduary devise being itself a suffi- 
cient expression of his intention 
that the part which passed by the 
residuary gifts should be primarily 
liable in exoneration of the part 
specifically devised. In Oihbi/na v. 
Egden, 7 Eq. 371, on the other 
hand, Malvns, V.-C, held that as a 
residuary devise was in fact itself 
specific (Hensman v. Fryer, 3 Ch. 
420), the devisee of lands specifi- 
cally devised had no right against 
the devisee of lands comprised in 
a residuary devise. In this case, 
however, the testator had not 
blended his residuary real and 



personal estate, as had been done 
in Nevmicm Y.WHson and Brown- 
son V. Lawrence. 

It was held by Stuart, V.-C, in 
Hood V. Hood, 26 L. J. Ch. 616, 
that a vendor's lien for unpaid 
purchase money was not within 
the Act. But by the second sec- 
tion of the amending Act, 30 & 31 
Vict. c. 69, it is declared that in 
the construction of both Acts the 
word " mortgage ^' shall be deemed 
to extend to any lien for unpaid pur- 
chase money upon any lands or here- 
ditaments purchased by a testator. 
This has been held not to apply 
to the heir of an intestate pur- 
chaser who is still entitled to have 
the purchase completed out of the 
personal assets of his ancestors : 
Harding v. Harding, 13 Eq. 439 ; 
Hudson V. Cook,id, 417. The next 
of kin or legatees of a vendor are 
still of course entitled to the pro- 
ceeds of estates contracted to be 
sold. There can be no reason 
why a devisee should be in a worse 
position than an heir or a legatee 
of personalty. It may be perhaps 
considered that a specific devise 
of the property contracted to be 
bought is a sufficient indication of 
intention to exclude the Act, the 
operation of which would thus be 
confined to general or residuary 
devises. 
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In the Exchequer. 

Ist JvXy, 1785. 

The debts of A, deceased are charged on his real e8ta;te8, 
which are limited to Ulizabeth, his widow, for life, 
reTnaimder to B, for life, remainder to his first and other 
80718 in tail male, remainder to C. for life, remjainder 
to his first a/ad other sons in tail male, remxiinder to the 
right heirs of A., which heir B. is. A bill is filed by 
Uie creditors of A, against his widow, a/nd a^fainst R, 
and C, they having neither of them issue at that time, 
praying to have their debts raised by sale or mortga^fe^ 
And by decree in that cause a suffixdent sum is directed 
to be raised by mortgage to pay the debts, and to pay a 
sum of £1,500 to the widow, which she had agreed to 
take m lieu of her life estate. After the deaths of the 
widow, of B, without issue, a/nd of C, the eldest son of 
C, will not be bound by this decree, but will be let into 
redeem on payment only of what was raised to pay the 
debts without paying the sum raised for the widow. 

SKYNNER, C. B., delivered the judgment of the Court as 
follows : This is a bill brought by Edward Blount, claim- 
ing the estate in question in this cause as a remainder 
under a settlement of 6th and 7th May, 1730, against the 
Earl of Winterton, who claims as devisee of Tumour, 
who was a mortgagee of the estate, and against the 
children of Lord Winterton and trustees, who claim 
the estate under a settlement made by Lord Winterton. 
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The bill prays an account of the rents and profits of the 
estate accrued due since the death of plaintifif's father 
and received by Lord Winterton ; and that if it should 
appear that anything was due to Lord Winterton upon 
mortgage of the estate, plaintiflf might be let in to redeem 
upon payment of what was due, and that all proper parties 
might join in a conveyance of the estate to the plaintiff. 
The facts upon which this case arises are these : — 

« 

In 1727, Thomas Blount had two brothers, John and 
Edward, which Edward was the father of the plaintiff. 
Mary Blount, who was the mother of Thomas, was entitled 
to an estate for life in Flintshire, with remainder to 
Thomas B]oimt in tail, and Thomas Blount was seised in 
fee simple of an estate in Herefordshire. 

25th March, 1727.— Thomas' Blount by deed settled the 
Herefordshire estate to the use of himself for life, with 
remainder as to part thereof to Elizabeth his wife for life, 
and as to the rest of the said estate for securing* to the said 
Elizabeth, if she should survive him, during her life an 
annuity of £100, with a limitation subject thereto to 
trustees for 500 years to raise younger children's portions, 
with remainder to the first and other sons of T. B., in tail 
male, with remainder to the heirs male of him, the said 
T. B., with remainder to John B., plaintiff's uncle, in tail 
male, with remainder to Edward B., plaintiff's father in tail 
male, with remainder to T. B. in fee, with a power to revoke 
the limitations to his brothers, and to limit other uses. 

In pursuance of this power, T. B., by deed poll dated 
3rd December, 1729, revoked the said limitation to his 
brothers in the deed of 25th March, 1727, and limited and 
appointed that after the determination of his own estate 
for life and the jointure and annuity of the said Elizabeth 
his wife, and the other uses by that deed limited to their 
issue, the trustees named in that deed of 1727 should be 
seised of the estate to the intent by the rents and profits, 
or by sale or mortgage, to raise a sufficient sum of money 
to discharge all the debts which the said T. B. then, or at 
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the time of his decease should owe, with remainder to his 
own right. 

This provision for T. B.'s creditors being only upon the 
contingency of his having no issue, he applied to his 
mother, Mary B., to assist him in providing for the pay- 
ment of his debts out of the Flintshire estate, and she 
agreed to join in a recovery of the Flintshire estate with her 
son, and to raise £1000 for payment of his debts, provided 
he would re-settle the Herefordshire estate to the use of his 
brothers, John and Edward, upon failure of issue of him- 
self, without power of revocation. Accordingly Mary 
Blount and her son, T. B., joined in executing indentures 
of lease and release of 4th and 5th March, 1729, by which 
they conveyed the Flintshire estate to David Lloyd, to 
make him tenant to the praecipe, and a recovery was 
suflFered, and on the 27th April, 1730, £1000 was borrowed 
on mortgage of the Flintshire estate for 500 years to Evan 
Lloyd, and by indentures of lease and release of 6th and 
7th May, 1730, between Mary B. of the first part, T. B. of 
the second part, and the trustees of the third part, the 
Flintshire and Herefordshire estates were settled, as to 
the Flintshire estate to Mary B. for life, and as to the estates 
both in Flintshire and Herefordshire to Thomas B. for 
life, remainder to trustees to preserve contingent remainders, 
remainder to his first and other sons in tail male, remainder 
to his daughters in tail general, remainder to John B., the 
brother of T. B., for life, remainder to trustees to preserve 
contingent remainders, remainder to the first and other sons 
of the said John B. in tail male, remainder to Edward B., 
plaintiff's father, for life, remainder to trustees to preserve 
contingent remainders, remainder to the first and other sons 
of Edward B. in tail male, remainder to the rightful heirs 
of T. B. for ever. 

11th June, 1731. — ^T. B. died without issue, leaving 
Elizabeth his widow sumving him. In 1774, John Blount 
died without issue, whereby Edward Blount, the plaintiff's 
father, became entitled to the estate under the settlement 
of 1730, and in 1782 Edward Blount died, by which 
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means the plaintiff's title to the estate accrued in pos- 
session. 

After the death of T. B. it was agreed between Eliza- 
beth his widow and John B., that Elizabeth should have a 
gross sum of £1,500 in lieu of her jointure. 

T. B. was in his lifetime so much indebted that the 
£1000 raised upon the Flintshire estate was not nearly 
sufficient to pay his debts, and upon his death his creditors 
filed a bill in Chancery against Elizabeth Blount, the widow 
of the said T. B., and against the said John B. and Edward 
{a) Neither B.,(a) his brothers, and against several other persons who 
ward had at were tnistees in the settlement of 1727, and against the 
chfld^* *^^ executors of T. B., for a satisfaction of their debts out of 
the testator's personal estate, and out of his real estate 
comprised in the settlement under the deed poll of 3rd 
December, 1729. That cause came on to be heard at the 
Rolls on the 6th June, 1733, when it was decreed that the 
debts should be paid out of the personal estate, and if that 
fund proved deficient, the deficiency should be satisfied out 
of the testator's real estate, and that the said Elizabeth, the 
widow of the said testator T. B., having submitted to release 
her jointure upon being paid the arrears of the annuity 
secured to her by the settlement and the sum of £1,500, it 
was ordered that so much of the said real estate as should 
be sufficient to pay the debts and the arrears of the 
annuity and the said sum of £1,500 should be sold or 
mortgaged to raise the same ; and the Master having 
certified that the personal estate was deficient to pay 
the debts, by indentures of 22nd and 23rd March, 1733, 
a mortgage was made of the Herefordshire estate to 
Edward Tumour, in fee for £3,400 pursuant to the 
decree. 

(b) John Blount 
had before this 

covery, hemp- 28th June, 1734. — John Blount (6) made a further char^ 
posing'that he ^p^^ fj^^ Herefordshire estate to Edward Tumour of £350. 

was tenant in ^ 

tail, and, there- After the death of John B., Edward B. released his 

xore caDahle 

of barring the equity of redemption and all his interest in the mortgaged 
traTln'f^ he premises to the mortgagee, Edward Tumour ; the mort- 
was only tenant gagee devised the mortgaged premises to a person of the 
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name of Qartli (since deceased), with remainder to Lord 
Winterton in fee. 

In the year 1767, Edward B. and his then eldest son, 
Thomas B., exhibited their bill in Chancery against the 
defendant, claiming the estate under the settlement of 
1730, and insisting that Edward Blount was not bound by 
his release, and praying that the release might be set 
aside and that the said estate might be delivered up and 
conveyed to them, according to their rights under the 
settlement, on payment of such money as was due thereon 
prior to their rights ; but on the 26th January, 1775, the 
bill was dismissed, but without prejudice to any claim 
which the children of Edward Blount might be advised to 
make after the death of their father. 

These mortgaged estates have been the subject of Lord 
W.'s marriage settlement, and under that settlement the 
defendants. Lord W.'s children, claim; but it appears 
manifestly that at the time of the settlement all parties 
were aware that this was only a mortgage, and that they 
had notice of plaintiff 'a claim, so that the defendants, the 
children, can have no title to prevent a redemption. 

On behalf of Lord W. two questions have been made : 
1st, whether the plaintiff is entitled to redeem, and of 
that there can be no doubt ; and 2nd, which is, in fact, the 
only question, on what terms the plaintiff shall be let in 
to redeem. 

The creditors of T. B. had an undoubted right to have 
their debts paid out of his real estate, and that part of 
the incumbrance must unquestionably be paid by the 
plaintiff ; the only difficulty arises out of that part of the 
decree which directs that the arrears of the annuity given 
to Elizabeth, the widow, and the £1,500 given to her in 
lieu of her jointure should be paid out of the estate. 
This part of the decree cannot be justified, nor is any 
attempt made to justify it ; but it is said that the decree 
of a Coui't, having competent jurisdiction, and in a suit 
having all the proper parties before the Court, is binding /^^ j^ £^ 
upon this Court, which has a concun-ent jurisdiction, and there was not 

any proof of 

that if the decree had been obtained by fraud,(a) the fraud. 
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proper course would have been to have set it aside by 
original bill in the Court of Chancery, or if it had been 
erroneous to have reversed it by bill of review ; that neither 
of those co\irses having been pursued, the decree must be 
binding ujion this Court* 

It is a rule founded in convenience that a decree^ till it 
be reversed, should be conclusive as to all persons who were 
parties or privies to it, but it is not conclusive against any 
other persons. There are cases, however, in which justice 
requires that there should be an exception to this rule. 
Such is the cajse of a bill filed by a mortgagee against 
the tenant for life and the remainder-man where there are 
contingent interests which may come into existence, and 
such was the present case. The creditors had a right to 
be paid, and they brought before the[Oourt all parties then 
interested and m esae^ The plaintiff must undoubtedly 
be bound by that part of the decree which was made in 
favour of the creditors* the plaintiffs in the cause in 
Chancery ; but the question is, whether he shall be bound 
too by the other part of the decree. There is no precedent 
upon the subject ; but the case must be decided only upon 
principle. Now upon principle there does not seem to be 
any reason why the other part of the decree, which was no 
part of the relief to which the plaintiffs there were en- 
titled or prayed for, and which was not in any manner 
incidental to the relief which the plaintiffs were entitled 
to or prayed for, should be binding on the plaintiff, and as 
to the further sum charged after the mortgage, there is not 
any pretence to say that that is a charge upon the estate.. 
The decree, however, was binding both on John Blount, 
who was a party to the agreement with the widow, and 
on Edward B., who, together with John, was a party to the 
suit in Chancery. Plaintiff is entitled to redeem on pay- 
ment of such part of the mortgage-money as was necessary 
to satisfy Thomas B/s debts with interest from the death 
of Edward B., and the defendant is entitled to the rents 
and profits received during the life of John and of Edward 
Blount. The defendant must, therefore, account to the 
plaintiff for the rents and profits of the estate received 
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since the death of Edward B., and must re-convey the 
estate to plaintiflf on payment of the principal and interest, 
as I mentioned before, on the mortgage, (a) 

(a) In the argument of this case, which waa in Miohatflmaa Tenn, 1784, 
Kadocka, for the.defendant, cited PerlcvM v. Reynolds* before Lord Camden,- 
where an estate was limited to A« for life, with remainder to his first and other 
sons in tail, with dirers remainders orer. A bill was brought for a f oredosure 
against A. and his eldest son only, though seyeral other remaindermen were then 
in being, and a foreclosure was decreed afterwards, the issue of A. failed, and 
the next remainderman filed his bill to redeem ; but Lord Oamden refused the 
redemption, and said that the foreclosure was absolute, the first person who had 
the inheritance being before the Oourt, and Scott argued that in many cases 
persons who were not strictly parties to a suit, but only quasi parties, should 
be bound by a decree, as where a decree was made for an account and distri- 
bution of personal assets, if a creditor, instead of coming in and proving his 
debt, bring an action for it at law, he shall be injoined, ^ough not strictly, a 
party to the suit in equity, being quasi a party to it, Morris y. Bank of 
England^ Porr. 217 ; R%uidU v. BrooksharUc-Y So if simple contract cre- 
ditors should file a bill against the real and personal representative of the 
testator, and obtain a decree in the absence of every specialty creditor that 
the assets were equitable assets, when it is for the interest of the specialty 
creditors to contend that they are legal assets. 



♦ 3 MSS. 282, S.O.; wm, PerUnton v. BeynoUU, Ambler, 664 ; 1 Dick. 
427. 
i* Qaery, if not Brooks v. Reynolds^ 1 Brown, 183. 
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